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TO OLIVE 




PREFACE 


FROM the moment that the Constitational Fathers committed 
this nation to the principle of federalism, the problem of inter- 
governmental relationships has been one of the most serious 
and troublesome matters requiring the attention of the Ameri- 
can people. Today, with the increasing tendency toward cen- 
tralization, the relationship between the national and state gov- 
ernments is receiving renewed attention. Only slightly less 
significant has been the problem of the relationship between 
the state and local units of government. Here, too, the rel- 
atively great degree of independence given to the political 
subdivision in America renders the problem unusually com- 
plex. It has proved dilhcult to establish a system of state con- 
trol that will respect this tradition of local home rule and 
yet make possible unified and comprehensive planning of a 
governmental program encompassing an entire state. Yei un- 
doubtedly, here, too, the tendency of the moment is in the di- 
rection of centralization. And so it follows that if any meas- 
ure of local self-government is to be preserved at the same time 
that the march toward state centralization and planning pro- 
gresses, p.irticular care must be taken in the formulation of a 
scientific system of .state control of local finance. It is with 
these tiioughts in mind that the state-local relationship in Ok- 
lahoma has been examined. 

Wiiile it has [ieen necessary to consider the purely legislatie^e 
details of this system, an eflfort has been made to emphasize its 
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functional side, for the author is convinced that the real signi- 
ficance of state supervision in Oklahoma is most readily re- 
vealed in this fashion. Likewise it should be pointed out that 
the study has been centered about the state agencies of control 
rather than the local governments controlled. This is the result 
of the fact that almost no effort has been made in providing for 
state control in Oklahoma to distinguish between county, city, 
and school district. They are subjected alike to virtually the 
same measure of control. Thus it has seemed wiser to give the 
major emphasis to the separate characteristics of the various 
agencies of control than to separate the three local units of gov- 
ernment for purposes of analysis. 

The material of this study is concerned almost entirely with 
conditions as they prevailed in Oklahoma from 1931 to 1935. 
Without wishing to belittle the value of the historical approach 
to a subject the author is nevertheless convinced that for Okla- 
homa, at least, an examination of the historical development of 
the system from its earliest origins would make it little easier 
to understand the current problem and thus hardly justifies it- 
self. With a few exceptions, it has either seemed unwise or has 
proved impractical to consider developments since 1935. 

The author wishes to acknowledge the assistance that he has 
received from many state and local officials in Oklahoma dur- 
ing the course of his work. Particularly, he is indebted to Mr. 
Charles Morris, Assistant State Examiner and Inspector, for his 
assistance in solving many complex legal and administrative 
problems. Mention should also be made of Miss Katharine 
Manton, Secretary of the State Board of Equalization and the 
Court of Tax Review, without whose aid the author would 
probably still be floundering in the manuscript records of these 
two agencies. To his colleague, Professor Royden J. Danger- 
field, the author is deeply grateful for his constant advice and 
encouragement and for having enjoyed the benefit of his dis- 
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ceriiing and intelligent understanding of Oklahoma govern- 
ment. Professors A. N. Holcombe and A. C. Hanford of Har- 
vard University provided valuable advice in the preparation of 
the author’s doctoral dissertation out of which the present study 
has grown. Last but not least, is the author’s profound obli- 
gation to his wife, Olive Carr. It would be impossible to 
enumerate tlte many ways in which she provided assistance. 
Indeed, what wife ever receives full credit for her part in her 
h 11 sba nd ’s en dea vor s ? 

Of course, the author, himself, accepts full responsibility for 
all errors of fact and interpretation. 


Norman, OI{lahoma 


Robert K. Carr 
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CHAPTER I 


THE PROBLEM AND THE OKLAHOMA 
BACKGROUND 

O NE of the most interesting results of the present depres- 
sion has been the greatly heightened public interest in 
the distribution and utilization of the national income. In time 
of prosperity the prodigious annual income of the American 
people was more or less taken for granted and only a few 
scholars and “cranks” dared to suggest that it was not being 
properly used. But with the coming of the present depression, 
a steadily increasing chorus of opposition has arisen to the tra- 
ditional uses to which the nation’s income has been put. On 
one hand, “radicals” of the Huey Long type have clamored for 
a more even distribution of income among all individuals. On 
the other hand, numerous conservative business men have in- 
sisted that we tend too much to take from those who have, to 
satisfy the wants of those who have not. Particularly, the 
vigency of government has been attacked for its wealth-leveling 
tendencies. It has been accused of taking an enormous bite of 
the national income in order to render services to the common 
man, for which the man with an income in the higher brackets 
tells himself he has no need. The impartial, scientific observer, 
without favoring either contention, calmly points out that both 
have some merit, and that the proper division of the national 
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income between the government and the individual is one of 
the most vital problems to be solved at the present time. And 
he suggests that the division be made by weighing the practical 
value of governmental services which benefit every man, with 
the benefits derived by individuals from that part of the na- 
tional income expended for private purposes. 

With this first problem of division solved, it becomes neces- 
sary to decide how government’s allotted share of the national 
income can most equitably be taken from those individuals 
who share in this income, and then distributed among the va- 
rious subdivisions of the government according to their im- 
portance, and finally among the several departments of these 
separate governmental units. Such comprehensive budgetary 
planning can be brought about in two ways. All government 
may be centralized so that there will be just one all-inclusive 
governmental financial program to formulate, or various “cen- 
tral” and “local” units of government may continue as separate 
entities if some sort of close relationship or hierarchy of finan- 
cial control is created to make possible the preparation of a 
comprehensive budgetary program. 

While this country, with its federal plan of government, is 
apparently committed to the second alternative, it is obvious 
even to the layman — particularly when he pays his taxes — that 
hardly more than a superficial attempt has actually been made 
to correlate the fiscal policies of the national government with 
those of the forty-eight states. Within the single state, much 
the same situation exists. Local government is in many in- 
stances almost as dissociated from state government as the 
state government is from the national, and state and local 
budgets bear little relation to each other. But the analogy is 
not perfect, for while it is true that state and local budgets are 
not correlated, the financial hierarchy which is necessary if 
budgets, central and local, are to be correlated, does e.xist in the 
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state. It is this financial hierarchy which is commonly referred 
to by the highly generalized phrase, “state control of local fi- 
nance.” 

It would be erroneous, however, to give the impression that 
such systems of state control were originated because of a clear 
understanding of the fact that the existence of semi-indepen- 
dent local governments made necessary some sort of state fi- 
nancial control if comprehensive budgetary planning were to 
be possible. For, as has been stated, an appreciation of the value 
of planning has become widespread only since the coming of 
the depression. Whereas state control of local finance in Okla- 
homa is as old as statehood itself. If one were to ask a prac- 
tical man on the street why Oklahoma has exercised control 
over its local units from the very beginning, he would probably 
disclaim any acquaintance with the concept of “planning,” and 
remark that Oklahoma has simply been trying to keep its mu- 
nicipalities from running wild and ignoring the dictates of 
common sense in their policies. 

There is much evidence to bear out such an explanation. In 
a young state such as Oklahoma, still in its first period of ex- 
ploitation and development, it has been necessary to keep cer- 
tain reckless communities from becoming too enthusiastic about 
the economic future and, as a result, over-reaching themselves 
financially. Boom towns that have become ghost towns are a 
common enough phenomenon anywhere, but they are apt to be 
all too numerous in a state which is witnessing a spectacular 
development in the oil industry, unless unusual precautions are 
taken. The peculiar economic and social background of Okla- 
homa has also made it necessary to protect a people unversed in 
the science of local government, lest the hard knocks of exper- 
ience should prove knock-out blows. Roughly half of the Okla- 
homa that came into being in 1907, at the time of statehood, 
was made up of the old Indian Territory inhabited by people 
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who had little previous experience with the particular forms of 
local government that were to take the place of their tradi- 
tional tribal organizations. 

But the astute observer may well ask whether this early in- 
terest of the state in its political subdivisions was not at least 
partly the result of an unconscious realization of the need for 
planning, a realization that if local communities were too ex- 
travagant, there might not be enough revenue available to 
support the state government, or that the collapse and bank- 
ruptcy of one local unit might endanger the credit and good 
name of other local units and the state as well. LikewisSe, in 
forcing overlapping local units which function in the same 
community, such as the county, the city, and the school district, 
to remember that they are all dependent on revenue derived 
from the same taxpayer and that accordingly they must take 
steps to correlate their respective financial programs, the state 
was perhaps being further influenced by the planning motive. 

In other words, while we are only just beginning to tall{ of 
the value of planning, is it not possible that by our actions we 
have long expressed, perhaps in crude fashion, an unconscious 
realization of the inevitability of this practice? But it is easy 
to overestimate the importance of the planning motive and it 
would be a mistake to give the impression that state control of 
local finance in Oklahoma is based entirely on this motivation 
and that Oklahoma has from the very start been groping, even 
in unconscious fashion, toward the light. As will be seen later, 
other motives, some less praiseworthy, have had their effect. 

The Two Historical Methods of State Control 
of Local Government 

Mediods whereby state control of local finance has been ex- 
ercised have been numerous, historically speaking, but they di- 
vide naturally into two broad types; legislative control ainj ad- 
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mioistrative cootrol. Legislative control is exercised by the 
simple expedient of the passage of a law by the state legislature 
prescribing certain policies or standards of financial practice 
that are to be observed by local governments. These standards 
are enforced by court action wherever and whenever necessary. 
Legislative control was the prevalent type throughout the great- 
er part of the nineteenth century. Only with the coming of the 
twentieth century has it been partly replaced by administrative 
control, a system whereby the legislative standard is couched in 
broad terms and constitutes a general statement of policy to be 
enforced by some administrative agency of state government. 
Such an agency is granted broad discretionary power to com- 
pel local governments to comply with this general policy in 
such fashion as it sees fit. 

The historical arguments for and against these two contrast- 
ing methods of control are too well known to require reiter- 
ation. Simplifying them, it may be said that legislative control 
is rigid, uniform and certain, whereas administrative control is 
flexible, varied and uncertain. One is a government of laws, 
the other a government of men. Which is to be preferred de- 
pends on what is sought. Generally speaking, a certain meas- 
ure of flexibility and variability in the control exercised by state 
government over hundreds of local political subdivisions seems 
to be preferable to absolute rigidity and uniformity. But, para- 
doxically, a government of laws, legislative control, may be- 
come both human and flexible as a result of the intelligence 
revealed in the formulation of the law and in the work of the 
courts called upon to interpret and apply the legislative stand- 
ards; whereas administrative control, a government of men 
may become rigid and legalistic through the tendency of an 
administrative agency to follow blindly its own rulings and 
precedents in an arbitrary fashion. 

However, the error of assuming that the distinction between 
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legislative and administrative control is all important should 
be avoided. There is a further difference between the various 
types of state control of local government which may be of 
greater importance. Whatever the local unit or activity that is 
being subjected to control, and no matter by what state agency 
the control is exercised, the most important distinction is per- 
haps between that measure of control which permits the local 
unit to determine its own legislative policies but compels it to 
follow rules of procedure prescribed by the state in the admin- 
istration of these policies, and that control which involves state 
interference in the actual determination of local policies. The 
first form of control can be reconciled with the concept of local 
self-government, while the second obviously cannot. There is 
a tendency, curiously enough, for the first type to become 
synonymous with legislative control, and the second with ad- 
ministrative control, even though the first type involves the 
control of local admini^rative policies, and the second, local 
legislative policies. For instance, in general it will be found 
that the Oklahoma system puts great emphasis on adminis- 
trative control, yet in actual practice the Oklahoma adminis- 
trative agencies of control are as much interested in the deter- 
mination of local policies as in their administration. In any 
case, the final evaluation of a system of state control will de- 
pend to a considerable degree on the extent to which the state 
interferes in legislative phases of local government as opposed 
to administrative. This finding should be much more impor- 
tant than the mere determination of w^hether the control is 
exercised by legislative or administrative agencies. 

The Oklahoma Back^g^ound 
Certain facts concerning the peculiar nature of the Oklaho- 
ma historical, social, and economic background must be borne 
in mind if the state’s system of control over local finance is to 
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be understood in its native aspects. Oklahoma became the 
forty-sixth state in 1907, after a territorial history exceeded by 
that of no other state in its spectacular and colorful aspects. A 
portion of this territory, originally assigned early in the nine- 
teenth century as a permanent home for certain Indian tribes 
that had previously resided in the southeastern part of the 
United States, was recovered by the national government in 
the period after the Civil War to be used for other purposes, 
ostensibly to punish the Indians for having supported the Con- 
federacy during the war.^ Finally, in 1889, a portion of this 
land originally assigned to the Indians was opened to settle- 
ment by whites, and in a series of historic “runs” from 1889 to 
1901, more and more of this territory was made available for 
settlement. The resulting Oklahoma Territory at last occupied 
the entire western portion of the present state of Oklahoma 
and was roughly the same size as the remaining Indian Terri- 
tory which was to constitute the eastern portion of the state of 
Oklahoma. While there was originally much sentiment in 
these two territories for the formation of two separate states, 
such a plan had little chance of success from the start, and 
when Congress took action in 1906, the Enabling Act provided 
for the creation of a single state, by welding together two very 
dissimilar peoples and territories. The nature of the union was 
later aptly symbolized by the marriage of a cowboy and an In- 
dian girl at the time of the inauguration of the first governor 
of the new state.^ 

It is true that the Oklahoma Territory had been settled pri- 
marily by whites from such surrounding states as Kansas, Ar- 
kansas, and Texas, and had a well organized system of local 

1 Roy Gittinger, The Formation of the State of Oklahoma (Berkeley: Uni- 
versity of California Press, 1917), pp. 1-45, and chap, v; F. F. Blachly and 
M. E. Oatman, Government of Oklahoma (2d ed.; Oklahoma City: Harlow 
Publishing Co., 1929), p. 3. ^ Tulsa Tribune, January 19, 1930. 
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government including county and town organizations, where- 
as the Indian Territory had remained largely unorganized save 
for the tribal agencies. Nevertheless, thousands and thousands 
of whites had filtered into the Indian Territory by 1890 be- 
cause of the extension of railroads into this country and the 
opening of coal mines, ^ and strangely enough, the political life 
of the new state iifter 1907 was dominated very much by the 
leaders from the Indian Territory.'^ 

The Constitutional Convention, which met in 1906 and 1907, 
was a very unusual organization composed of fifty-five mem 
bers from the Indian Territory, fifty-five from the Oklahoma 
Territory, and two from the Osage tribe. 

“The task before the constitutional convention was an ex- 
tremely difficult one. The proposed state had four times as 
many inhabitants as any other state had at the time of admis- 
sion. No other convention was under the necessity of forming 
a commonwealth out of two distinct political units. The diffi- 
culties were greater because of the unorganized conditions in 
the Indian Territory 

“Under the conditions the convention adopted much legisla- 
tion that was properly statutory and not constitutional. The 
demand for progressive laws, strong in all the Western states, 
had to be met. .... One purely local matter caused much 

3 Gittinger, op. cit., chaps, x, xi. 

4 Dora Ann Stewart, The Government and Development of Oklahoma 
Territory (Oklahoma City: Harlow Publishing Co., 193.?), pp. 387-88. In 
1907 the legislature chose two United States senators, on the basis of the re- 
sults of a preferential primary, and while one senator was selected from each 
territory, actually the two highest candidates in the primary were both from 
the Indian Territory. William H. Murray, a delegate from the Indian Territory, 
was chosen president of the Constitutional Convention and it is generally con- 
ceded that the delegates from the Indian Territory, many of whom had par- 
ticipated in the “Sequoyah” constitutional convention in the Indian Territory 
in 1905 when that territory was seeking separate statehood, dominated the 
Oklahoma Constitutional Convention. 
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bitterness at the time. New counties were marked out in the 
hitherto unorganized portion of the state without reference to 
the boundaries of the existing recording districts, and in some 
cases new counties were established in the former Territory of 
Oklahoma.”^ 

The finished Constitution was very highly regarded at the 
time of its making. It has been said that the Oklahoma formed 
in 1907 was the political child of William Jennings Bryan and 
that die ideas incorporated in the Constitution were modeled 
after ones that he advocated. Be this as it may, it is certainly 
true that one cannot help but feel that the most striking fea- 
ture of this document is its great length,® due primarily to the 
above-mentioned ^‘statutory” provisions and an exceedingly 
minute description of the county boundaries. 

The Oklahoma system of local government conforms rather 
closely to the middle-western pattern. The state is divided into 
seventy-seven counties, which constitute the traditional admin- 
istrative subdivisions of state government, and which are 
created by the state and dependent upon it for power. These 
counties are relatively more significant local units of govern- 
ment than is true in many of the older eastern states, due to 
the mode of settlement of the state and its rural personality. 
On the other hand, it is possible that the county in Oklahoma 
is not as significant a local unit of government as in the aver- 
age western state, because the unusual way in which both Ok- 
lahoma and Indian territories were settled resulted in the crea- 
tion and development of towns and cities in advance of coun- 
ties. Counties were not even established in the Indian Terri- 
tory until the time of statehood.'^ 

Gittinger, op. cit., pp. 212-13. ®The official version contains 124 pages. 

t See “Bunky,” The First Eight Months of Of{lahoma City (Oklahoma City; 
McMaster Printing Co., 1890); and Emily Smith, Provisional Governments in 
Oklahoma, Master’s thesis, University of Oklahoma Library, 1931; John Alley, 
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The specific counties are created and their boundaries de- 
fined by the Constitution.^ The “higher law” further provides 
for the creation of new and the alteration of existing counties, 
the removal of county seats, and enumerates the various county 
and township offices, although these offices are subject to 
change by the legislature. There is a long section of the Ol{la- 
homa Statutes further describing the political organization of 
the county and the powers exercised by its officials.^ 

For all practical purposes, townships have now been abol- 
ished in Oklahoma; only, however, after long years of contro- 
versy involving the passage of laws, a constitutional amend- 
ment, and the rendering of court decisions.^*^* The final step 
was taken by the 1933 session of the legislature, by the simple 
expedient of abolishing the last remaining township offices and 
transferring the powers and duties of these offices to the cor- 
responding county offices.^^ Thus, though some vestiges of past 
township finance still remain, in the form of indebtedness 
and sinking funds, the township can be largely ignored in a 
study of the present system of state control of local finance in 
Oklahoma. 

All other municipal corporations^” depend for their exis- 
tence on action by the legislature, with the exception that cities 


“City Beginnings in Oklahoma Territory,” Ohjahoma Municipal Review, IX 
(1935), 36, 51, 84, 100. ’^Oklahoma Constitution, art. 17. 

® Okjahoma Statutes, 1931 (Oklahoma City: Harlow Publishing Co., 

1932) , c. 35. 

Ibid., c. 36; State Question, No. 58, Directory of the State of Olt.lakoina, 
1933 (Oklahoma City: State Election Board), p. 124; Blachly and Oatman, 
op. cit., pp. 534-35; Hudgens v, Foster, 131 Okla. 90 (1928); Roberts v. 
Ledgerwood, 134 Okla. 152 (1928). 

Official Session Laws of 1933 (Guthrie: Cooperative Publishing Co., 

1933) , c. 134. 

12 The Oklahoma Constitution and statutes freely use the terms, "munici- 
pality” and “municipal corporation” in referring to counties and sch(x>l dis- 
tricts, as well as cities. 
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with more than two thousand population can draft their own 
charters and operate as traditional home-rule cities. However, 
the legislature is forbidden to authorize the creation of munic- 
ipal corporations by special laws and must provide for their 
creation by general legislation.^*"* Statutory cities and towns 
operate according to the procedure provided in the municipal 
code.^^ The 1930 census revealed the existence of 512 statutory 
and charter cities and towns in Oklahoma. A majority of the 
cities above two thousand have chosen to write their own char- 
ters rather than operate under the municipal code. 

It is not necessary to discuss the attitude of the Oklahoma 
courts toward the rights of home-rule cities. In general, the 
courts follow the universal principle that charter provisions 
relating to purely municipal matters supersede state laws, and 
that general state laws on matters of general concern prevail 
over charter provisions,^*'* In distinguishing between these mat- 
ters of local and general concern, the Oklahoma courts have 
probably been neither more nor less generous to home-rule 
cities than have the courts in the average home-rule state.^® 
The Constitution authorizes the legislature to establish and 
maintain a system of free public schools, including a system of 
‘'separate schools” for negro children.^’^ This the legislature has 
done by providing for the organization of 4,816 distinct school 
districts, the boundaries of which are determined in each 
county, for the most part by the county superintendent of pub- 
lic instruction. Such districts are declared to be “bodies corpo- 


^^okKahoma Constitution, art. 18, secs. 1-3. 

14 0. 5., 1931, c. 33. 

Walton V. Donelly, 83 Okb. 233 (1921); Sapulpa v. Land. 101 Okla. 
22 (1924). 

1® See I-Larry Barth, “Free Cities in Oklahoma,” National Municipal Re- 
mew. XVI (1927), 708-14. 

It Art. 13, secs. 1, 3. 
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rate” and to possess the usual powers of municipal corpora- 
tions. Special provisions of the law cover the organization of 
joint districts lying in two counties; independent districts in 
cities, and in incorporated towns maintaining a high school 
accredited with the state university; consolidated school dis- 
tricts formed from two or more adjacent dependent districts 
by vote of the electors; union graded districts, not unlike con- 
solidated districts; and county separate schools for negroes.’ 
In general, the Oklahoma eduattional system is marked by 
an extreme degree of decentralization. 

As has been stated, Oklahoma, like most western states, re- 
mains primarily rural. It is interesting to note that while the 
1930 census gave Oklahoma 2,396,040 people, there are no cities 
over two hundred thousand, only two over one hundred thous- 
and, and none between fifty thousand and one hundred 
thousand.’® In the 1930 census, 65.7 per cent, or 1,574,359 peo- 
ple, were classified as rural and only 34.3 per cent, or 821,681 
people, as urban. The census bureau arbitrarily uses commu- 
nities of twenty-five hundred as the dividing line between ru- 
ral and urban population, but it does divide the rural popu- 
lation of Oklahoma in further fashion into two groups, one 
rural-farm, and the other, rural non-farm, the rural-farm 
group numbering 1,021,174 and constituting 42 per cent of the 
state’s population. Thus, while the state must be considered 
primarily rural, less than half of the total population lives on 
farms and a great part of the non-farm rural group lives in 
cities and towns under twenty-five hundred.®® While it may 

ISO. 5., 1931, c. 34, am. 5, 6, 7, 9, 10, II, 18. 

United States Department of Commerce, Bureau of the Census, Coni' 
position and Characteristics of the Papulation of Ol{l(thoma (Washington: 
Government Printing Office, 1932), p. 3. 

Incorporated places below twenty-five hundred are listed as containing 
298,432 persons. 
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be assumed that the county is the ali-important general unit of 
local government for those who dwell on farms, it will be seen 
that a considerable number of Oklahomans live in cities and 
towns, albeit small in size, and that so far as a consideration of 
local government in Oklahoma is concerned, cities and towns 
cannot very well be subordinated to county government. 

It is perhaps not generally recognized that of the twenty-one 
states west of the Mississippi River, only four — Iowa, Missouri, 
Texas, and California — ^are more populous than Oklahoma, 
and that Oklahoma has considerably more people than such 
older states as Kansas, Nebraska, Louisiana, Colorado, and 
Washington. As a matter of fact, there is a serious possibility 
that Oklahoma is overpopulated, even granting the significance 
of the presence of a great wealth in natural resources within 
its borders. It is probably true that Oklahoma’s great popula- 
tion is due in large part to the very late and relatively unusual 
settlement of the state. One student of the subject says: 

“The most striking feature of the settlement of Oklahoma 
was the rush that occurred on the opening of each tract. The 
Indian Territory had become a wedge of the frontier em- 
bedded in the cultivated and inhabited area. The proximity of 
this unoccupied country to the railroads made it available for 
settlement, and the comparative scarcity of free land enhanced 
its value. The ten years of the boomer agitation had made 
known its existence and exaggerated its attractiveness 
(Italics by Carr.) 

Twenty-first among the states in population, Oklahoma 
ranks twenty-fifth in wealth and forty-first in per capita 
wealth."^ Its general economic development has been relatively 

Gittinger, op. at., p. 152. 

22 The 1922 United States Census report ranked Oklahoma twentjf-third 
in wealth and fortieth in per capita wealth. Unfortunately, these are the 
latest ofScial statistics. However, the 1929 estitnate {World Almanac) showed 
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spectacular. Renowned for its oil, Oklahoma has been one of 
the three greatest oil-producing states since 1900, rivaled only 
by Texas and California.”® While this oil production has 
brought the state great wealth, it has also brought much polit- 
ical woe, resulting primarily from the overdevelopment of oil- 
boom communities. The state’s mineral wealth is not confined 
to oil. In 1929 it ranked fifteenth among the states in the pro- 
duction of coal, fourth in lead, first in zinc, third in natural 
gas, and third in the value of all mineral products.”'^ 

While Oklahoma produces great quantities of both wheat 
and cotton, its agricultural development has not been unduly 
remarkable, and if its wealth in mineral resources should one 
day be exhausted, it is difficult to see how agriculture could 
prove an adequate primary source of support for the state’s 
present great population.”^ In 1929, it ranked fifteenth among 
the states in its agricultural income. However, such states as 
Kansas and Nebraska, of comparable area and much smaller 
population, far exceeded Oklahoma in farm income, as did 
also Missouri with about the same area and population. The 
value of all farm property in Kansas and Nebraska in 1925 was 
more than twice as great in either case as farm property in Ok- 
lahoma. The growth of tenant farming has been alarming in 


but little change — Oklahoma ranking twenty-fifth in wealth and forty-first in 
per capita wealth. In 1922, per capita wealth for the entire United States was 
$2,918, and for Oklahoma, only $1,864. 

23 United States Department of Commerce, Stathtkal Alutnicl of the 
United Slates (Washington: Government Printing Office, 1931), p. B02. 
24/fo'd., pp. 792, 787, 789, 800, 775. 

2''> “Less than 4 per cent of Oklahoma’s acreage was termed as ‘excellent 
land’ for the staple crops climatically adapted to the region in a report of the 
land committee of the national resources board. .... Slightly less than 
one-third of the state’s total, however, was classified as ‘good’ and 45 per cent 
was listed as ‘fair’ ” (Associated Press report in Oklahoma City Times, Janu- 
ary 11, 1935). 
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Oklahoma. In 1930, of a total of 203,866 farms, 125,329 were 
farmed by tenants, or 16,333,000 of 33,790,000 acres. In 1930, 
61.5 per cent of all Oklahoma farms were tenant farmed, 
whereas the percentages for Kansas and Nebraska were 42.4 
and 47.1.“® 


TABLE I 

Income in Kansas, Nebraska, and Oklahoma in 1929 

I State 


Source 

Kansas 

Nebraska 

Oklahoma 

Income 

Per 
capi- 
ta in- 
come 

Income 

Per 
capi- 
ta in- 
come 

Income 

Per 
capi- 
ta in- 
come 

Farming 

Manu- 

facturing 

Total 

$442,400,000 

734,919,000 

1,177,319,000 

$625 

$451,800,000 

484.263.000 

936.063.000 

$671 

$305,200,000 

452.161.000 

757.361.000 

$311 

Mineral 
Grand ' 
Total 

124,472,000 

1,301,791,000 

692 

4,845,000 

940,908,000 

683i 

516,685,000 

1,274,046,000 

532 


Figures taken from the U. S. Statistical Abstract, 7937. 


In the value of its manufactured products in 1929 Oklahoma 
ranked twenty-ninth,^'^ being surpassed by Kansas, Nebraska, 
and Louisiana, all smaller states. The per capita income for 
1929, based on income from industrial, mineral, and agricul- 
tural production, reveals Oklahoma behind both Kansas and 
Nebraska, in spite of its mineral production four times greater 

^^Statistical Abstract, pp. 672, 642, 650, 651. 

27 Ibid., pp. 845-49. 
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than that of Kansas and infinitely greater than that of Ne- 
braska. For Oklahoma the figure was |532 and for Kansas and 
Nebraska |692 and $683 respectively. (See Table L) 

These statistics have been presented in some detail to give 
an adequate picture of the economic wealth of the state, for it 
is obvious that governmental activities, both state and local, are 
vitally dependent for their existence on the taxable resources 
and available public income of a state. These figures seem to 
indicate that if and when the state’s natural resources are ex- 
hausted, governmental agencies will be deprived of a consid- 
erable portion of the present taxable wealth of Oklahoma. And 
there is no reason to suppose that manufacturing will develop 
to any considerable extent in the Southwest to take the place 
of a probable decline in the value of oil and mineral produc- 
tion.^® Consequently, it would seem to be true that Oklahoma 
governmental agencies must needs be more than usually care- 
ful in the development of long-term financial programs for the 
future, no matter what particular taxes, state or local, may per- 
chance be utilized to finance such programs. Likewise the en- 
tire problem of state control of local finance takes on added 
importance in Oklahoma in the light of this possible future 
economic insecurity. Certainly the need for planning would 
seem to be doubly strong in Oklahoma if the state is to be pre- 
pared adequately for the economic reaction which the future 
may bring. 


W. S. Thompson and P. K. Whelpton, Population Trends in the linked 
States (New York: McGraw-Hill Book Co., 1933 ), pp. 35 - 36 , 



CHAPTER 11 


STATE LEGISLATIVE CONTROL OF LOCAL 
FINANCE IN OKLAHOMA 

W HILE Oklahoma makes a relatively greater use of ad- 
ministrative agencies of control than does the average 
state, there is much dependence on legislative control of local 
finance. As a matter of fact, it is a well recognized truth that 
this country has been much slower than certain European 
states in the development of administrative control of local 
government.^ Even in Indiana, a pioneer in the development 
of state administrative control, legislative control is still used 
to supplement administrative, or it may be more accurate to say 
administrative control is used to supplement legislative con- 
trol.” We Americans have traditionally put great faith in gov- 
ernment by constitutions and laws, enforced by court action, 
and even today we are still suspicious and distrustful of the hu- 
man factor ill government. Justice Holmes illustrated this dis- 
trust when he said, '“We fear to grant power and are unwilling 
to recognize it where it exists.”® Similarly, the Harvard Law 

^ Schuyler Wallace, State Admitiistrative Stipervhion Over Cities in the 
United States (New York: Columbia University Press, 1928), chap. i. 

2 See Claude Tharp, Control of Load Finance Through Taxpayers' Asso- 
ciations and Centralized Administration (Indianapolis: Ford Publishing Co., 
1933), chap. iii. Atso Wylie Kilpatrick, State Administrative Review of Local 
Budget Mailing (New York: Municipal Administrative Service, 1927). 

3 Tyson v. Banton, 273 U. S. 418 (1926). 
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SchooFs decision to inscribe over the entrance of its great li- 
brary, Bracton’s aphorism, “Not Under Man, but Under God 
and Law,” is indicative of the American tendency to rely upon 
the written law and distrust discretionary power. 

In relying to a great extent on legislative control, Oklahoma 
has not been content to provide such control by means of 
statutes, but has incorporated many such legislative provisions 
ill its Constitution. According to a late count, thirty-five states 
limit the taxing power of local governments by means of legis- 
lative control. But only twelve of these states, including Ok- 
lahoma, provide for such limitation by constitutional provision 
rather than by statute. Eight states have a legislative blanket 
limitation on all property taxes no matter by what govern- 
mental unit levied, and of this number, five, iiiduding Okla- 
homa, have established such a blanket limitation by constitu- 
tional provision."* 

In addition to this constitutional control in Oklahoma, there 
is, of course, a considerable further measure of control which is 
provided by literally hundreds of state legislative enactments. 
Fortunately, many of these statutes provide for a measure of 
control that is relatively insignificant in its effect on local gov- 
ernment, and many others have apparently not been seriously 
enforced, and can safely be ignored. 

Constitutional Control of Local Indebtedness 

The Oklahoma Constitution contains several quite specific 
limitations affecting load indebtedness. In the first place, all 
local units of government are forbidden to incur debt for the 
regular, recurrent, annual expenses of government. This is 
accomplished by forbidding any local unit “to become indebt- 

Glenn Leet and Robert Paige, eds., Property Tax Uinitation Imivs, No. 
36 (Chicago: Public Administration Service, 1934), pp. 42, 45. 
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ed, in any manner, for any purpose to an amount exceeding, in 
any year, the income and revenue provided for that year.”® This 
provision is based on the assumption that local governments 
may have to issue non-payable warrants for salaries, supplies, 
etc., in anticipation of revenue which will not be available un- 
til taxes are paid during the course of the fiscal year, but 
such floating debt is to be limited absolutely to the local reve- 
nue “provided for.” This does not necessarily prevent annual 
deficits. The difficulty is that revenue “provided for that year” 
and revenue actually collected for the year are not always the 
same. Particularly since the coming of the depression, the lat- 
ter figure has tended to be much smaller than the former, due 
to the ever mounting tide of tax delinquency. 

However, Oklahoma municipalities are not limited to the 
strict pay-as-you-go plan, since the constitution also provides 
that a local government can incur debt in excess of the revenue 
provided for that year “with the assent of three-fifths of the 
voters thereof, voting at an election, to be held for that pur- 
pose.” However, even where the voters give their approval, in- 
debtedness shall not “be allowed to be incurred to an amount 
including existing indebtedness, in the aggregate exceeding 
five per centum of the valuation of the taxable property therein 
to be ascertained from the last assessment for the state and 
county purposes previous to the incurring of the indebted- 
ness.”® Thus, Oklahoma local political subdivisions operate un- 
der the traditional 5 per cent debt limit. The makers of the 
Oklahoma Constitution foresaw that this limitation might be 

5 Oklahoma Constitution, an. 10, sec. 26. The Supreme Court has stated 
that the purpose of art. 10, sec. 26, of the Constitution is to require munici- 
palities to carry on their corporate operations upon the cash plan, and any 
liabilities in excess of the current revenue for the year are void unless author- 
ized by popular vote and within the limitations provided. (Michael v, City of 
76 Okla. 266 [1919]). 

® Oklahoma Constitution, art. 10, sec. 26. 
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evaded through deliberate manipulation of property valuations 
upon which the limitation is based. So they attempted to pre- 
vent such manipulation by providing that “all property which 
may be taxed ad valorem shall be assessed for taxation at its 
fair cash value, estimated at the price it would bring at a fair 
voluntary sale.”^ So property is to be assessed at 100 per cent 
of its real value. Thus in the determination of debt and tax 
limits of local units in actual dollars and cents the factor of 
property assessment is supposedly constant. However, in prac- 
tice, property has been assessed at anything but 100 per cent of 
its real value, and this factor in the formula is apt to be ex- 
ceedingly variable.® 

The shortcomings of rigid legislative debt limits are too well 
known to require much comment. It is a recognized fact that 
the per capita debt needs of a large city are as a rule inevitably 
and necessarily larger than those of a small city. Similarly, two 
cities with the same population and the same debt needs may 
perhaps have widely varying total property valuations, which 
means that the two cities will have widely varying debt-incur- 
ring capacities. If the debt limit is set high enough to suit the 
needs of some cities, the limit will permit other cities a suffi- 
cient margin to pursue an extravagant debt policy. On the 
other hand, if the limit is set so low as to give these latter cities 
just the proper margin, it will be too low for the former class 
of cities. Further, it is highly illogical to subject counties, 
school districts, and cities, alike, to the same maximum limit. 
The debt needs of these three units are quite varied and, con- 
sequently, one limit applied to all must necessarily be too high 
or too low for each separate class. 

That this 5 per cent limit in Oklahoma has not seriously in- 
terfered with the debt policies of any of the three units of local 


t lbid., sec. 8. 


® See chap. iii. 
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government is due largely to the failure of the state strictly to 
enforce the limit. This failure to enforce the limit is not the 
result of wilful violation of the Constitution, but of the fact 
that the courts, the legislators and the Constitution-makers, 
themselves, have provided an almost endless number of excep- 
tions to it. Having written this provision, the Constitutional 
Convention went right on to draft section 27, which largely 
nullifies section 26 as it applies to cities and towns. Section 27 
provides that any incorporated city or town may exceed the 5 
per cent limit in order to incur debt for the purchase or con- 
struction of public utilities, if a majority of qualified taxpaying 
voters participating in an election approve such debt. One may 
assume that the Constitutional Convention provided this ex- 
ception because it wanted to encourage municipal ownership 
and because it thought such debt could usually be retired by 
the earnings of the utilities so constructed. However, even 
though it may have had such an idea in mind, the convention 
required that the bonds issued for public utility purposes be 
public utility bonds, with all taxable property in the city as se- 
curity, rather than mortgage bonds, secured only by the earn- 
ings and property of the utility itself. In fact, both sections 26 
and 27 require that the local unit issuing bonds shall provide 
for an annual ad valorem tax sufficient in size to pay the inter- 
est on the debt as it falls due, and provide a sinking fund for 
the payment of the principal within twenty-five years. Of 
course, if the local unit finds itself with surplus revenue from 
utility earnings or some other non-tax source, it can put such 
revenue in its sinking fund and reduce the ad valorem tax for 
that year, but the Constitution requires that it be made clear to 
the voters at the time the bond issue is proposed that a tax is 
being provided to carry the cost of the debt. The possibility 
that the tax may not have to be collected is another matter. 

What is a “public utility” in Oklahoma? The Constitution 
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failing to define this concept, the task fell to the lot of the Ok- 
lahoma Supreme Court. And when one reads the list of mu- 
nicipal improvements that it has classed as public utilities, one 
almost wonders what possible public improvement a city could 
undertake that would fall within the 5 per cent limit of sec- 
tion 26 rather than section 27. The court has declared the fol- 
lowing improvements public utilities: sewers; parks, sidewalks, 
and driveways around and through parks; waterworks sys- 
tems; electric light and power plants; public fire station build- 
ings and equipment, and street-cleaning equipment and ma- 
chinery; public cemeteries; and convention halls.® 

Theoretically, of course, there is some reason for arguing 
that a debt incurred for a public utility enterprise that will pro- 
duce adequate income from earnings to retire its bonds with- 
out the need of an ad valorem sinking fund levy, should be 
exempted from the 5 per cent limit. But the definition of “pub- 
lic utility” within the meaning of section 27 of the Oklahoma 
Constitution is obviously so broad as to include many enter- 
prises that produce no special departmental earnings. Further- 
more, even in those instances where special earnings are avail- 
able, it is the common practice of Oklahoma cities to place such 
revenue in the general fund and use it for current operating 
expenses of the municipality, thus escaping the effect of the 
rigid legislative limit on general fund ad valorem levies and 
obtaining the revenue necessary to retire the debt in question 
by means of a sinking fund levy which is subject to no limit.^® 

It is not easy to estimate exactly the percentage of bonds is- 
sued by incorporated cities and towns of Oklahoma which have 
fallen within the public utility classification rather than the 

9 Sec 21 Okla. 448; 22 Okla. 191; 23 Okla. 207; 28 Okla. 780; 58 Okla. 
218; 78 Okla. 178; 85 Okla. 230. 

10 The Supreme Court has approved the validity of this practice (see City 
of Yale V. Excise Board of Payne County, 156 Okla. 192 (1932). 
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general classification subject to the 5 per cent limit. But it is 
safe to say that the largest single item of indebtedness of Okla- 
homa cities is that resulting from waterworks improvements, 
and this is clearly outside the 5 percent limit. (See Fig. 1.) 


Fig. 1. Types of bonds issued by cities and towns from July 1, 1930 to 
December 26, 1934. 



M WATERWORKS f ^ FUNDING S REFUNDING 

^ PUBLIC UTILITIES 5%umit ALL OTHER PURPOSES 

Percentage of total according to Amounts of bonds issued 
number of bonds 

These charts are based on information obtained from unpublished records 
in the attorney general’s office. 

But section 27 of the Constitution does not affect counties or 
school districts. Are they then forced to adhere rigidly to the 
5 per cent limit By no means. For one thing, the Supreme 
Court has held that the 5 per cent limit applies only to net 
debt, not gross debt.^^ This permits a municipality that has 
reached the 5 per cent limit to issue additional bonds to the 
extent of the assets in the sinking fund, and thus the total 
bonds, outstanding, may exceed 5 per cent. 

II Kirk V- School District No. 24 of Greer County, 108 Okla. 81 (1925). 
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Further, the county and the city may evade the 5 per cent 
limit by issuing special assessment bonds for street, sidewalk, 
and similar improvements, since these bonds are excluded from 
the limit. Unlike the practice in many states, such bonds are 
not secured in Oklahoma by all property within the unit in 
question, but only by abutting property which is subject to 
special assessments.^^ The Supreme Court has even said that 
the local unit of government acts merely as collecting agent for 
the holders of special assessment bonds and can in no way be 
held liable for their payment.^® 

In 1930, the Supreme Court for the first time considered this 
question of debt limitation in all of its aspects and made an at- 
tempt to provide a comprehensive rule as to exactly what 
should and should not be included within the 5 per cent 
limit.^^ It excluded public utility debt, floating debt incurred 
during the current fiscal year not in excess of the anticipated 
revenue for the year, and floating debt of prior years which 
did not, at the time it was incurred, exceed the revenue orig- 
inally provided for those years, as long as this debt is evidenced 
by outstanding warrants rather than by judgments or funding 
bonds. The court included within the limit all debt requiring 
the approval of the voters, including funding bonds and judg- 
ments, but not public utility debt. 

The situation as to funding bonds was not made clear in all 

12 0. S., 1931, secs. 6209, 6268, 6292, 6307, 6313. 

^^City of Beggs v. Kelley. 110 Okla. 274 (1925). This total exclusion of 
all special assessment debt from the operation of the general debt limit is un- 
fortunate. The Oklahoma thesis that special as,ses.sments have nothing to do 
with public finance is utterly fallacious. Any serious attempt to control local 
finance cannot ignore the special assessment tax, which is, after all, an ad 
valorem property tax, even though it is supposed to tax the special increment 
in property values resulting from improvements undertaken by local govern- 
ment. 

t'^Faughi V. City of Sapulpa, 145 Okla. 164 (1930>). 
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respects. In the first place, the Oklahoma Legislature and Su- 
preme Court have not always clearly distinguished between 
funding bonds and refunding bonds, and the two are often 
confused. At one time the court held that unpaid warrants 
from back years were to be included as debt within the 5 per 
cent limit.^'^ That being so, then the converting of these war- 
rants into judgments or funding bonds would not increase the 
debt. But in the Faught case, the court drew the line between 
an unpaid warrant and a judgment or funding bond, holding 
that the latter but not the former are within the 5 per cent 
limit. Apparently, whenever a local government takes up 
floating debt in the form of warrants and replaces such evi- 
dence of debt with judgments or bonds, it increases its debt 
subject to the 5 per cent limit by the amount in question. On 
the other hand, the court decisions seem to imply that there is 
nothing to prevent the funding of such floating debt if the 
floating debt has resulted from tax delinquency and other valid 
causes, even though this pushes the total debt over the 5 per 
cent mark. As to refunding bonds, which are presumably 
bonds issued to take up other bonds, the court has clearly ruled 
that when they are issued, no new debt subject to the 5 per 
cent limit has been created, and even though the 5 per cent 
limit has been otherwise exceeded for some reason, legal or il- 
legal, that does not prevent the issuance of further refunding 
bonds. But once issued, such refunding bonds take the place 
of the bonds retired by the refunding process and are to figure 
as part of the debt in determining whether still more debt may 
be incurred within the 5 per cent limit.^® 

The Constitution further provides that all laws authorizing 
any local unit to borrow money shall specify the purpose for 

School District No, 2 v. Gossett, 140 Okla. 243 (1929). 

^ « Taught V. Sapulpa. 



28 State Control of Local Finance in Oklahoma 

which the money is to be used and said money shall be used 
for no other purpose; that the annual sinking fund tax of a 
local unit shall be sufficient to provide for the retirement of 
outstanding judgments as well as bonds; and that all local 
bonds must be retired within twenty-five yearsd^ 

legislative Control of Local Indebtedness 

The legislature has added many statutory limitations to the 
constitutional provisions on local indebtedness. But it has not 
materially altered the original constitutional system. All local 
officials are required to sell bonds for a sum not less than par 
plus any accrued interest, and failure to do so constitutes a mis- 
demeanor.^* It has authorized the governor to select a New 
York bank to act as the fiscal agency for the payment of those 
bonds and coupons issued by any Oklahoma unit of govern- 
ment, which by their terms are made payable in New York 
City. Treasurers of such local subdivisions are ordered to send 
sufficient funds to this bank fifteen days before payments are 
due, and the commission to the agency may not exceed one- 
fourth of 1 per cent.^® This provision is undoubtedly designed 
to protect the market for Oklahoma bonds in New York City. 
City and county officials indicated in replies lo questionnaires 
that most local governments make use of this New York fiscal 
agency, but only six officials thought the plan had much value, 
and fifteen were opposed to it. However, opposition was not 
vigorous and the smaller group seemed to have the better rea- 
sons for its attitude, as was indicated by such statements as ‘fit 
helps the sale of bonds in the case of small cities,” and “most 
bond buyers live in the East, so payment of the bonds slirough 
the New York agency makes them more salable.” 


Oklahoma Constitution, art. 10, secs. 16, 26, 27. 

18 0. S.. 1931, secs. 5927-28. i'.' IMd., c. 27, art. 2. 
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The iegislature has also provided for the proper manage- 
ment of local sinking funds, indicating the types of securities 
in which sinking fund cash assets may be invested, requiring 
that uninvested sinking fund assets be daily deposited in cer- 
tain banks at not less than 3 per cent interest, and providing 
certain penalties for the failure of local officials to take advan- 
tage of investment opportunities.-^ That this requirement has 
not seriously restricted the local units in the management of 
their sinking funds is conclusively shown by the remarkably 
bad investments that have been made, and tlie present sizable 
deficits in many of these funds. (See Table II and Fig. 2.) 
This measure of control has not prevented the investment of 
sinking fund assets in the local unit’s own warrants and judg- 
ments, when these securities would often have had no other 
possible market because of their weak status as even moder- 
ately safe investments. 

In 1927, largely through the efforts of Campbell Russell, one 
of Oklahoma’s most zealous reformers, the legislature made 
the issuance of serial bonds, rather than term bonds, manda- 
tory for all local units. These bonds must mature in equal an- 
nual instalments beginning not less than three nor more than 
five years after issuance. The procedure whereby such bonds 
are issued, and the method of determining the most favorable 
bidder are prescribed. The Supreme Court has held that this 
law does not violate the constitutional provision requiring the 
creation of a proper sinking fund for bond retirement; that it 
applies to school district and county bonds; and prevails over 
any contrary provisions in city charters.^^ 

The Siipreine Court has held that the constitutional provis- 
ion requiring the retirement of bonds within twenty-five years 

c. art. 1. 

"* O. S., sees. 5929-31; imnt ScAaoi District No. 132 v. Dabney, 

127 Okia. 234 (1927): CAsy of Tulsa v. Dabney, 133 Okla. 54 <1928). 
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TABLE II 

Condition of Sinking Funds of Sample Counties, Cities, Towns, and 
School Districts as of June 30, 1933* 


Conditions of Unit 


Unit 

With surplus 

With deficit 

No. 

Per cent 

No. 

Per cent 

County 

6 

31.6 

13 

68.4 

City and town 

14 

16.9 

69 

83.1 

School district 

32 f 

23. 

107 1 

77, 


* The “sample” referred to in this and subsequent tables is made up 
of 22 counties, 98 cities and towns, and 176 school distric ts, selected in 
such a way as to form as representative a group as possible, from every 
important aspect. 

Fig. 2. Proportion of sample units with surplus or deficit in .sinking fund as 
of June 30, 1933. 
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Based on information obtained from state auditor’s department. 



does not prevent the issuance of bonds for a shorter term of 
years, but unfortunately the legislature has never provided 
any statutory requirement forbidding the issuance of bonds 
for a longer period than the estimated life of the improvement 
in question. It is obvious that even the estimated life of some 
permanent improvements will be less than twenty-five years. 
Nevertheless, there is nothing to prevent a municipal corpo- 
ration floating a twenty-five year bond issue for such a project. 

^‘^McDoitgal V. Town oi Broken Bow, 71 Okla. 231 (1928). 
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Likewise, it should be pointed out that the state has done noth- 
ing at ail to compel local units to follow the policy of long-term 
financial planning, so that the debt limit will not be reached 
before a municipality has provided itself with certain improve- 
ments that may with the passage of years fall in the “abso- 
lutely necessary” class. 

The issuance of funding bonds by local governments is reg- 
ulated in comprehensive fashion- All political subdivisions are 
authorized to refund indebtedness whether it be bonds, judg- 
ments, or warrants. These refunding bonds must be of the 
serial type and cannot bear a higher rate of interest than the 
debt refunded. The procedure to be followed in issuing such 
bonds is very carefully prescribed. A hearing is required be- 
fore the county or district court and, upon receiving adequate 
proof of the nature of the debt to be refunded, the judge is to 
sign a statement as to the validity of this debt and approve the 
new issue. However, no debt can be refunded that has not 
been outstanding at least two years.^'^ Oklahoma seems to have 
adequate control over the local procedure for the issuance of 
funding bonds. But such control, however adequate, is al- 
together too much like padlocking the barn door after the 
horse is gone. In a financially well ordered unit of govern- 
ment in normal times, there should be no need for the issuance 
of funding bonds, or “refunding bonds” either, for that matter, 
except to take advantage of lower interest rates. The millions 
of dollars of funding bonds that local Oklahoma governments 
have issued are substantial proof of the utter failure of the state 
to force local governments to balance their budgets through 
legislative control. 

^3 O. S., 1931, c. 32, art. 4; Session Latvs, 1935, c. 32, art. 6; Randall 
Cobb, “Oklahoma Legal Restrictions on Issuing Municipal Bonds,” Oh}ahoma 
Municipal Review, IX (1935), 145-47, 158-59, 189-91, 203. 
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Cities and towns are authorized to finance the construction 
o£ sewers by means of the sale of special assessment bonds. Sim- 
ilar provision is made for the use of special assessments for the 
construction of sidewalks, and for the improvement and de- 
velopment of city streets“'^ — the latter described in a very long 
and detailed article of over a hundred sections. Counties are 
also authorized to finance water improvement districts, irriga- 
tion districts, drain and ditch districts, by means of special as- 
sessments levied against property owners in these “districts.”*’"’ 

The purposes for, and the manner in which school districts 
may incur debt and issue bonds is prescribed by statute."® And 
in like fashion the construction and financing of special county 
buildings such as a court house or jail, hospital or children’s 
home, are authorized, and special procedure prescribed.^* 

The 1933 session of the legislature passed several new laws 
relating to local indebtedness. Perhaps the most important of 
these was one designed to make it possible for local units to 
remedy their ever mounting sinking fund deficits. (See Table 
II.) This law permits municipal corporations to levy an addi- 
tional sinking fund tax in future years when the existing as- 
sets in the sinking fund are inadequate to cover the obligations 
of the fund, but the maximum tax to be levied in any future 
year can be no greater than has been levied in past years for the 
same purpose.^® Thus far this law has been of little signifi- 
cance. Levies for 1933-34 based upon it were protested before 
the Court of Tax Review, and that tribunal held the law un- 
constitutional. This decision was appealed to the Supreme 

24 0. S., 1931, c. 33, arts. 3, 13, 14. 

Ibid., c. 70, arts. 1, 3, 4. 

Ibid., c. 34, art. 2. 

27 o.S., 1931, c. 35, arts. 7, 8, 9. 

28 Session Laws, 1933, c, 27. 
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Court and was there reversed, but this final decision came too 
late to help the situation for the fiscal year 1933-34.^^ Mr. 
Charles Morris of the state examiner’s office informed the writ- 
er that most local officials do not want to levy such a tax any- 
way, and that additional legislation of a more definite nature 
will probably be necessary before positive action is taken to 
wipe out the existing sinking fund deficits. If the state govern- 
ment feels obligated to make certain that local governments 
shall not mismanage their sinking funds, it is time to do some- 
thing more than merely provide for an additional tax to make 
up the deficit, and give some attention to the causes and nature 
of the mismanagement of these sinking funds. 

There can be litde doubt that constitutional and legislative 
control of local indebtedness in Oklahoma has proved of little 
value in forcing local governments to follow a sound and ra- 
tional indebtedness policy. The constitutional 5 per cent debt 
limit has been almost valueless, due to the fact that each of the 
three local units has its own 5 per cent margin, making possible 
a total debt of 15 per cent to be retired by taxes on the same 
property. And, as has been seen, this provision has been so- 
interpreted as to provide an almost endless series of exceptions 
to the limit. Yet at the same time, the very existence of a debt 
limit gives a feeling of false security that unreasonably high lo- 
cal indebtedness is impossible. Any rigid debt limit is subject 
to criticism, but the Oklahoma limit more so because it pur- 
ports to be rigid, and is in fact anything but rigid. Mathemat- 
ically, it can be shown that the annual sinking fund levy to 
carry a 5 per cent debt should not exceed on an average, 5 mills. 
The following example is based upon the assumption that the 
outstanding bonds are of the twenty-year, 5-per-cent-interest 
type, which seems a fair average. 

Excise Board of Stephens County v. C. R. 1. and P. Railroad, 168 Okla. 
518 (1934). 


' 
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fljOOOjOOO total property assessment in the unit 

|50,000 maximum debt permissible under 5 per cent margin 
$2,500 cost of annual bond amortization 
|2,500 cost of yearly interest payments 
$5,000 annual carrying charge for debt 

5 millage levy necessary to raise $5,000 on a valuation 
of $1,000,000. 

The extent to which the majority of local sinking fund levies 
exceed 5 mills, and by no small margin, indicates in striking 

TABLE III 

Sinking Fund Levies of Sample Counties, Cities, and School 
Districts in 1933-34 


No. OF Mills 

Levies of Units Mentioned Below 

County 

City and town 

School district 

Incomplete 

— 

1 

_ 

0 

5 

9 

38 

1-5 

13 

5 

44 

6-10 

3 

6 

55 

11-15 

1 

4 

23 

16-20 

— 

10 

8 

21-25 

— 

15 

5 

26-30 

— 

It 

2 

31-35 

— 

7 



36-40 

— 

4 

— 

41-45 

— 

7 



46-50 

— 

4 

1 1 

51-55 

— 

3 



56-60 

— . 

3 



61-65 

— 

3 

' 

66-70 



1 

1 

71-75 

— 

2 

' ^ 

Over 75 

— 

3* 



Total 

22 

98 

176 


* Covington, 92 mills; Shidler, 364 mills; Cardin, 277 mills 
Based on information obtained from the state auditor’s depait- 
ment. 




State Legislative Control 

Fig. 3. Relative size of sinking fund levies of sample in 1933-34. 
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Based on information obtained from local budgets in the state auditor’s 
department. 


fashion the extent to which the 5 per cent debt limit has been 
meaningless. (See Table III and Fig. 3.)®® 

There are, of course, other factors which partially explain the 
existing conditions. The serious decline in the total valuation 
of property in Oklahoma since 1929 has had the inevitable ef- 
fect of increasing the size of the sinking fund levy and ratio of 
existing debt to the valuation of property. (See Table IV.) 
The economic depression has well indicated the unfortunate 

A large portion of the debt of many cities is due to outstanding public 
bonds, which, as have been explained, are not included in figuring debt with- 
in the 5 per cent limit. In 1916, an attempt was made to amend sec. 27 of 
art. 10 of the Constitution so as to limit the total public utility debt to 5 per 
cent of the valuation in addition to the 5 per cent permitted under sec. 26. 
This amendment was defeated by a four-to-one vote (State Question No. 85, 
Directory of the State of Oklahoma, 1933, p, 126). 
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outcome of a maximum debt limit based on such a variable 
factor as property valuation. A well governed municipality, 
which, during years of prosperity maintained a conservative 
debt policy and carefully preserved a portion of its debt margin 

TABLE IV 

Decline in Property Valuation and its Relation to Debt 


Valuation and its relation to debt 


County 

1931 

19.33 


Valuation 

Maximum 
debt* (5% of 
assessed 
valuation) 

Valuation 

1931 maximum 
debt in terms 
of percentage of 
1933 valuation 

Carter 

$31,392,358 

$1,569,617 

$21,042,635 

7.4 

Cleveland 

16,236,289 

811,814 

11,325,540 

7.1 

Cotton 

8,987,097 

449,354 

6, 010, .522 

7.4 

Custer 

21,167,528 

1,158,376 

14,928,362 

7. 

Dewey 

8,398,489 

419,924 

5,888,967 

7.1 

Garfield 

46,631,164 

2,331,558 

33,659,269 

6.9 

Grady 

31,860,068 

1,593,003 

22,524,380 

7. 

Harper 

7,071,573 

353,578 

5,067,962 

6.9 

Jackson 

15,803,479 

790,173 

10,817,020 

7.3 

Johnson 

7,678,162 

383,908 

6,264,341 

6.1 

Kay 

McCurtain 

54,122,238 

2,706,111 

38,450,259 

7,370,324 

34;086,801 

7. 

Muskogee 

47,355,375 

2,367,768 

6^9 

Oklahoma 

201,160,511 

10,058,025 

140,489,222 

7. 

Osage 

49,525,191 

2,476,259 

33,766,295 

7.3 

Ottawa 

18,589,646 

929,482 

12,473,697 

7.4 

Payne 

35,418,329 

1,770,916 

23,766,295 

I 7.4 

Pittsburg 

22,902,240 

1,145,112 

16,666,739 

1 6.9 

Seminole 

41,700,059 

2,085,002 

29,859,148 

6.9 

Sequoyah 

6,404,341 

320,170 

4,506,036 

7.1 

Texas 

22,305,361 

1,115,268 

16,060,931 

6.9 

Tulsa 

195,372,151 

9,768,607 

132,738,465 

7.3 


*Assuming there are no exemptions or deductions possible. 

This table is based on information obtained from local budgets in 
the state auditor’s department. 
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for future use, is apt to find that this reserve margin has been 
totally destroyed because of the inevitable reduction of proper- 
ty valuations resulting from a period of depression. On the 
other hand, the less conservative municipality which ran its 
debt to the limit in time of prosperity is not penalized, and its 
debt remains necessarily entirely legal even though a reduction 
in the value of taxable property within its limits may have 
raised its debt well above the 5 per cent limit. 


Constitutional and Legislatwe Control of Local Taxation 
And Other Phases of Local Finance 

Constitutional and legislative control of the local taxing pow- 
er in Oklahoma has been very comprehensive during the en- 
tire period of statehood. Article 10 of the Constitution, as for- 
mulated in 1907, provided for the rigid regulation of the local 
taxing power. Most of the limitations provided in this article 
have continued in effect, unchanged, to the present day. The 
legislature is forbidden to impose taxes for the local units of 
government, but is authorized to confer on the proper local 
authorities the power to lay and collect taxes. Certain types of 
property, such as that belonging to eleemosynary institutions, 
religious and charitable organizations, and household goods to 
the extent of $100, are exempted from taxation. The legislature 
is also granted power to authorize local governments to levy 
special assessments upon property benefiting from local im- 
provements, without regard to cash valuation. 

All taxes are to be levied and collected by general laws, and 
for public purposes only. A very liberal section provides that 
“nothing in this Constitution shall be held or construed, to 
prevent the classification of property for purposes of taxation; 
and the valuation of different classes by different means or 
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methods.”'^^ The great difficulties which many states have ex- 
perienced in assessing and taxing real and personal property in 
the same fashion, may constitutionally be avoided in Oklaho- 
ma. Unfortunately, Oklahoma legislatures have not availed 
themselves to any great extent of this opportunity to establish 
scientific graduated or classified property taxes, and the exist- 
ing practice does not depart seriously from the American prin- 
ciple of absolute uniformity in the assessment and taxation of 
property.^^ Soon after statehood, an effort was made to exer- 
cise the power to classify property for tax purposes, by provid- 
ing for a graduated land tax. However, the act was declared 
unconstitutional because of a technicality, and was never re- 
enacted because of the changed conditions which the war years 
brought shortly thereafter 

By all odds, the most important constitutional restriction on 
the local power of taxation is that prescribing maximum tax 
limits.''*^ This section in its original form was in effect from 
1907 to 1933 and provided a blanket limitation on all property 
taxes of 31.5 mills which was further subdivided into maxi- 
mum levies for the separate local units. All of these limits 
were, of course, considered maximum levies, the presumption 
being that lower levies usually would be adequate. The very 
fir.st words of this section: “Except as herein otherwise pro- 
vided . . . .” exempted from the maximum limits therein pre- 

31 Constitution, art. 10, sees. 6, 7, 14, 20, 22. 

32 One student of the subject has found that only twenty states may “con- 
stitutionally adopt comprehensive classifications for the t.axation of projxrrty” 
and that only five have actually done so. Oklahoma is listed in a group of 
ten states that have only partial classification systems, a general classification, 
however, being permissible (J. B. Jensen, Property Taxation in the United 
States [Chicago: Universit>’ of Chicago Press, 1931], pp. 177, 196). 

Meyer v. Lynde-Bomnan Darby Co,, 35 Okla. 480 (1913); interview 
with Mr. C.impbell Russell, September, 1934. A movement was under way 
late in 1935 to establish a graduated land tax by the initiative route. 

31 Constitution, art. 10, sec. 9, 
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scribed all other ad valorem taxes authorized by the Constitu- 
tion, Taxes so exempted were the sinking fund levies for gen- 
eral and public utility debt purposes, and an additional 5 mill 
tax which might be levied for the construction of public build- 
ings in counties, cities, and school districts, when approved by 
a majority of the qualified voters participating in an election 
for that purpose.'^® 

The Oklahoma Supreme Court has held that the original 
section 9 was a limitation on the exercise of power and did not 
have the effect of a grant of taxing power to the local units.^® 
Thus the legislature had to grant further such power to the lo- 
cal units. In so doing, the legislature cut the taxing power of 
municipalities well below the maximum limits permitted in 
the Constitution.®’^ This legislation did provide, however, that 
if the estimates certified to the county excise boards by the lo- 
cal units exceeded the prescribed limits, and if the excise 
boards thought that the additional requested appropriations 
were reasonably necessary, they were to authorize the holding 
of special elections in the units in question, at which the vot- 
ers might approve extra levies up to the constitutional limits.®® 

In 1933, four years of depression had resulted in a popular 
demand that ad valorem taxes be reduced. The legislature 
heeded the ever mounting tide of popular dissatisfaction with 
the ad valorem tax system and passed new legislation further 
reducing the taxing authority of the local units below the con- 
stitutional limits.®® This 1933 legislation never took effect, for 
the simple reason that the popular demand for tax reduction 
was not satisfied by this revision of the older system. Conse- 

Ibid., secs. 10, 26, 27, 28. 

0!{lahoma News Co. v. Ryan, 101 Okla. 151 (1924). 

O. S., mi, sec. 12669. 

88 Ibid., sec. 12683. 

88 Session Laws, 1933, c. 122. 
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quently, a few weeks after the passage of this law, the legis- 
lature itself took steps to revise the constitutional limitation, 
and replace it with a much more drastic provision. A consti- 
tutional amendment was submitted to the voters in August, 
1933, and was adopted by the overwhelming majority of 183,- 
623 to 20,739.^« 

Article 10, section 9, as amended in 1933, reduces the maxi- 
mum ad valorem tax that may be levied on any one piece of 
property by any and all units of government from 31,5 to 15 
mills. There are, however, as was true of the original consti- 
tutional limitation, two exceptions to this blanket limitation: 
one, that the county may levy an additional tax of 2 mills for 
separate schools; and the other, that the school district may in- 
crease its levy by 10 mills if a majority of the qualified voters 
participating in an election for this purpose give their consent. 
The state ad valorem tax is abolished. 

Unlike the section which it replaced, this amendment does 
not subdivide this blanket maximum levy among the three lo- 
cal units of government — county, city or town, and school dis- 
trict— -but leaves this task to be performed by the state legis- 
lature or the excise boards. Thus, while this amendment pro- 
vides a much more rigid and drastic blanket tax limitation, at 
the same time it provides a more flexible method of dividing 
the maximum tax among the local units. The county levy may 
be made relatively high in those counties that are primarily 
rural and have a low total property valuation, whereas the city 
levy can be made high at the expense of the county levy in 
those large urban counties where the per capita cost of city 
government is high. While the first interpretation of this 
amendment was to the effect that the division of the 15 mills 
within a county, once made, must be uniform throughout the 

State Question No. 185, Directory of the State of Oklahoma, 1933, p. 135. 
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county, the Supreme Court, in 1935, ruled otherwise. The Tul- 
sa County Excise Board made the following distribution: the 
county was granted 4% mills, which tax was levied uniformly 
throughout the county; in communities with a valuation ex- 
ceeding $1,000,000 the city was granted 6% mills and the school 
district 4 mills; in communities with a valuation of less than 
$1,000,000, 5y^ mills were granted the city, and 5 mills the 
school district.^^ 

Where cities of a county support themselves by means of the 
profits of public utility enterprises and levy no ad valorem tax, 
theoretically the entire 15 mills could be divided between 
county and school districts. For instance, in Cleveland County, 
which contains one sizeable city, Norman, and three towns, the 
division of the 15 mills for 1934-35 by the excise board, as an- 
nounced in the newspapers, was as follows: county, 9 mills; 
schools, 5 mills; and cities, 1 mill. Needless to say, cities in this 
county enjoy an independent income from public utility en- 
terprises. 

Finally, the amendment states that the legislature may pro- 
vide additional limitations on the power of the school district 
to make an additional 10-mill levy. It also specifically provides 
that sinking fund levies may be made in addition to the 15- 
mill maximum tax to take care of the needs of all state and 
local debt “existing at the time this amendment is adopted.” 
This last phrase is rather ambiguous in that it leaves undeter- 
mined the status of debt incurred after the adoption of the 
amendment. It would seem to imply that the tax necessitated 
by any new additional debt incurred after 1933 would have to 
be included within the 15-miil limitation. However, the Su- 
preme Court has ruled that the sinking fund levy for public 
utility indebtedness incurred after the adoption of this amend- 


St. Loms-San Francisco Ry. Co, v. Tttlsa County, 171 Okia. 180 (1935). 
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ment is not affected by the 15-miil limitation, and presumably, 
the same is true of other types of indebtedness, as well;^“ 
From whatever angle examined, this constitutional amend- 
ment cannot very well appear in anything but an unfortunate 
light. The unwise and unscientific aspects of such a method of 
limiting the local taxing power are too well known to require 
comment.'^^ About the only scientific argument that can be 
marshaled by those who favor these limitations is that the re- 
sults will be so disastrous to local financial programs as to hast- 
en a complete revision of the entire tax structure of a state and 
force the creation of new sources of revenue for local govern- 
ment to take the place of the ad valorem tax.'^^ But even this 
process will be slow and apparently runs a good chance of re- 
sulting in nothing better than the adoption of the inequitable 
sales tax, as the experience of both Ohio and Oklahoma indi- 
cates. And in the meantime, local governments can only mark 
time."*® 

Adams v. City of Hobart, 166 Okla. 267 (1933). The words “except 
as herein otherwise provided” also exclude the 5-mill building levy .authorized 
by art. 10, sec. 10, from the 15-mill limitation. 

■l3por an excellent discussion pro .and con see Property Tax IJmifaiion 
Laws, published by the Public Administrative Service, a .symposium which 
treats the subject in exhaustive fashion. 

One writer states this somewhat dubious argument in very sweeping 
fashion. “The finest thing which can be said of tax limitation i.s that a train 
of further tax reforms, in practice, follow it ... . tax limitation is actually 
working as a direct door to tax revolution” (H. U. NeI,son, “The Case for 
Tax Limitation,” Property Tax Umitaiion Laws, p. 7). For a similar justi- 
fication of tax limitation as a means of forcing tax reform, see The Rrtx>kings 
Institution, Organisaiion and Administration of Otda/tomn (Oklahoma City; 
Harlow Publishing Company, 1935), pp. 435, 448, 

45 On January 8, 1937, the taxing power of local governments in Okla- 
homa received a further blow when the governor signed an act exempting 
homesteads from all local ad valorem taxes on the finst $i,000 of assessed 
v.iluation. This act vitalized a constitutional amendment adopted by the vot- 
ers on September 24, 1935, which directed the legislature to provide for 
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As a result of this 1933 amendment, it is no longer possible 
for any local unit of government, except the school district, to 
increase its levy by means of popular vote. In fact, it has been 
a useless gesture toward tax reduction to provide in this amend- 
ment for the continued plan of requiring the school district to 
obtain the approval of its qualified voters before levying the 
additional 10 mills. Such an election was held in practically 
every school district examined by the writer, and in an over- 
whelming majority of these elections the voters approved the 
additional levy. (See Table V.) Only one conclusion is pos- 
sible. It is totally unnecessary and entirely a waste of money to 
provide for these elections. The assumption that the school 


homestead exemption, and in a very curious provision forbade the legislature 
to make any change in its own law for a period of twenty years except to 
increase the exemption. The statute provides that a rural homestead shall 
not exceed 160 acres and the improvements thereon; an urban homestead 
shall not exceed one acre and the buildings necessary or convenient for family 
use. Provision is made for the county assessors to make the exemptions, sub- 
ject to control by the county boards of equalization and the state tax commis- 
sion. Sinking fund taxes for debt incurred prior to the passage of the act may 
be levied on the full value of a homestead. No mention is made, however, 
of the effect of exemption upon debt levies imposed after the passage of the 
act. The tax commission has estimated that this homestead exemption will 
reduce the total value of taxable property throughout the state by 10.1 per cent. 
City and town assessments will be reduced 13.6 per cent; urban school dis- 
tricts 1 1 per cent; and rural school districts 8.8 per cent. The tax commission 
estimates that the total annual loss in tax revenues will be $2,394,877, of 
which $866,330, or 36.2 per cent will be incurred by the counties, $229,279, 
or 9.6 per cent by cities and towns, and $1,299,268, or 54.2 per cent, by 
school districts. 

This homestead exemption may very well result in pressure for an in- 
crease in the percentage of true property values as assessed for purposes of 
taxation. Although the Oklahoma Constitution calls for 100 per cent valu- 
ations, profierty in Oklahoma has in the past not been assessed at much more 
than 40 per cent of actual value. (See Oklahoma Constitution, art. 10, sec. 
9; 1937 Legislative Session, House Bill No. 3; and Oklahoma Tax Commis- 
sion Bulletin No. 18, July 15, 1936.) 
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TABLE V 

Extra Levies Requested and Received by Sample School Districts 
IN 1933-34 


Districts 

Extra levies 

REQ,UESTED 


No. 

Per cent 
of total 

In wliich extra levy above 5 mills was 



approved 

168 

97.7 

In which extra levy was not approved 

1 

.6 

In which no request was made 


1.7 

Total 

172 

100. 

Voters 



Favoring extra levy 

28,194 

89.4 

Opposing extra levy 

' 3,330 1 

10.6 

Total 

31,524 1 

100. 


This table is based on material obtained from local budgets in the 
state auditor’s department. 


district’s original 5-miU levy — or rather, its share of the 15-mill 
maximum local levy, which will probably continue to be 5 
mills in most counties — will in most, or even a few instances 
be adequate, and that it will be unnecessary to make an ad- 
ditional levy, is based upon a sadly mistaken hope. It would 
be the sensible thing to authorize the school district officials 
and county excise boards to levy any, or all, of these additional 
mills, without going through the absolutely unnecessary pro- 
cedure of securing the approval of the voters. The present 
practice is for school district officials and teachers to go to the 
telephone on election day, call the parents of school children, 
and ask them to go to ithe polls and vote favorably on the pro- 
posal. A small part of an entirely apathetic voting public re- 
sponds, and the approval of the levy is assured. For instance, 
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in the 1934 election, in the Oklahoma City school district which 
has a population o£ roughly two hundred thousand, only 5,- 
409 ballots were cast, and 5,249 of these votes were in favor of 
the increased levy.'^® In this respect, it is interesting to note 
that under the older system the law provided that in the case of 
increased levies for counties or cities, at least 50 per cent of the 
qualified voters had to participate in the election to make it 
valid.^'^ But no such requirement was provided in the case of 
school district elections for this purpose. This perhaps indi- 
cates that it was expected from the very start that these elec- 
tions would be yearly events in most school districts, and this 
being so, it would not be possible to get out the voters in large 
numbers year after year. 

The collection of property taxes, and the keeping of adequate 
records thereof, are made the respective duties of the county 
treasurer and county clerk, by law. Similarly, the obligation of 
the taxpayer to pay his taxes without any special request, and 
on time, is prescribed.*^® In 1933, the legislature declared that 
taxes become due on October 1 of each year, but may be paid 
in four equal parts, the first part becoming delinquent on No- 
vember 1, the second, January 1, the third, March 1, and the 
fourth, May 

The statutory provisions on the subject of penalties for de- 
linquent taxes and the sale of property for unpaid taxes are 
very extensive but in such confused condition that county of- 
ficials have difficulty in understanding them. Practically every 
session of the legislature in recent years has amended or added 
to the law on the subject. The 1933 legislature passed no less 
than five separate laws on the subject.®® Of course, this prob- 

Daily Oklahoman, May 13, 1934. Session Laws, 1933, c. 86. 

■it O. S., 1931, .sec. 12685. so/ir/W, c. 1, 14, 41, 159, 209. 

48 lUd., sec. 12705. 
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lem has been very acute for several years. Tax delinquencies 
since 1929 have assumed such serious proportions that the law 
on tax sales simply cannot be enforced. In all likelihood, this 
problem will remain unsolved in Oklahoma and other states 
until state and local tax systems are completely revised, and the 
burden on the property owner so reduced as to place the ad 
valorem property tax in proper perspective with other state and 
local taxes. 

The 1933 legislature, while it made no fundamental revision 
of the procedure whereby property is sold for delinquent taxes, 
did at least have the welfare of the taxpayer in mind, as is evi- 
denced by two laws: the first canceling all penalties and inter- 
est on ad valorem taxes delinquent before the beginning of the 
1932 fiscal year, if such taxes were paid before December 1, 
1933; and the other considerably extending the time for the 
payment of 1932-33 taxes. In enacting the first law the legis- 
lature said: 

“The fact that millions of dollars in taxes are now due and 
have been due to the state and its subdivisions for many years 
past by people who would meet their obligations to the State 
Government if the unreasonable cost and penalties and inter- 
est were omitted, creates an emergency and an imperative pub- 
lic necessity demanding the immediate enactment of this legis- 
lation.”®^ 

The legislature thus frankly admitted that it regarded pen- 
alties for tax delinquency “unreasonable,” and there is good 
cause to believe that it did more harm than good in canceling 
such penalties and extending the time for tax payments. 

These laws, however, did not prevent further tax delin- 
quencies. In fact, they probably encouraged such a result. 
From 1933 to 1935 during the two-year period when the iegis- 


Ibid., c, 1, 209. 
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kture was not in session, Governor Murray engaged in an 
opera boufle controversy with the courts and county officials 
in an attempt to provide further relief for delinquent taxpay- 
ers. The governor even went so far as to use the militia to 
enforce his orders, and late in 1934 endeavored to call a special 
session of the legislature to provide further relief, only to be 
thwarted by the legislators, who ignored the call as the last 
gesture of a political “has been.” Finally, in 1935, a new legis- 
lature and governor provided further legislation waiving all 
penalties and interest on property taxes through the fiscal year 
1934-35 if the taxes were paid by certain dates in 1935, as fixed 
in the law. Penalties for unpaid taxes for 1932 and prior years 
were canceled altogether, but interest was to resume at the rate 
of 12 per cent if such taxes remained unpaid after December, 
1935.^^2 

Entirely apart from the legality of Governor Murray’s ex- 
ecutive orders, there can be little doubt that his actions, to- 
gether with those of the legislature, commendable as may have 
been their intentions, completed the disruption of local tax col- 
lections. City and county clerks and treasurers, when asked to 
comment on the subject, were not in complete agreement, 
however. Opinion was about equally divided as to whether 

^'2 See Oklahoma City Times, January 15, 1934; Daily Oklahotnan, June 
27, July 6, September 14, 29, and November 3, and 10, 1934. See also 
Holliman v. Cole, 168 Okla. 473 (1934); Session Laws, 1935, c. 66, art. 15. 
The usual procedure for tax sales is as follows: The county treasurer is or- 
dered to advertise for sale on October 1 all real property on which taxes are 
delinquent (0. S., 1931, sec. 12741). The first Monday in November the 
property is offered for sale (sec. 12742). The county treasurer is authorized to 
purchase the property for the county in case there are no bidders offering the 
amount due (sec. 12750). In either case, the property owner is given two 
years to redeem his property (sec. 12757), and if he fails to do so, the prop- 
erty is finally sold at auction at the end of this period if the county holds it 
(sec. 12753), or a deed of conveyance is given to the successful bidder at the 
original sale (sec. 12759). 
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these policies o£ state government had resulted in an increase in 
tax collections or had encouraged further delinquency. How- 
ever, several mentioned that there had been an immediate ef- 
fect resulting in increased collections of back taxes for prior 
years, but that taxpayers were encouraged to permit their cur- 
rent taxes to become delinquent, because of a belief that a fu- 
ture legislature would cancel these penalties. 

The method whereby local governmental funds are deposited 
in banks, is subjected to state legislative control in Oklahoma. 
The treasurers of all political subdivisions are required to de- 
posit public funds in banks in such fashion that the money 
earns interest at a rate not less than that prescribed by the state 
Depository Board. Failure to comply with this requirement 
carries the usual penalty pertaining to such measures of legis- 
lative control 

“Any such treasurer who violates .... this act shall be guil- 
ty of a misdemeanor, and upon conviction therefor, shall be 
fined in the sum of not less than fifty dollars nor more than 
two hundred dollars, and shall be subject to removal from of- 
fice.*'’*^ 

There is hardly a legislative provision governing any phase 
of local financial procedure such as this, that does not hold 
some specific local official responsible for the observance of the 
law and provide that non-observance shall constitute a misde- 
meanor. Actually, such provisions are simply not enforced. 
Many local officials are not even aware of a law’s existence, let 
alone the penalty for failing to comply with it. One cannot 
help being amused by these dozens of passages in Oklahoma 
statutes that threaten various local officials with fines, removal 
from office, and even prison terms, unless they obey the laws. 

53 0, S., 1931, sec. 5958; Session Laws, 1933, c. 207, sec. 4; Session Laws, 
1935, c. 27, arc. 2. 
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Many of these statutes have had practically no meaning and 
have been consistently evaded. It is all very well to say that if 
the county treasurer does not observe the requirements of the 
law, the county attorney shall prosecute him, and if he doesn’t 
do so, the county commissioners shall prosecute the county at- 
torney, and if they don’t, the taxpayers shall prosecute the com- 
missioners; but one cannot help but be reminded of the old 
lady and her pig who wouldn’t go over the stile — the only dif- 
ference being that the old lady did finally get the pig over the 
stile, while the local official who has been prosecuted for his 
failure to comply with the requirements of state legislative 
control over local finance, is the exception rather than the 
rule. In fact, one of the serious weaknesses of any general leg- 
islative system of state control is the necessity of taking court 
action in order to enforce the standards provided by legisla- 
tion. One writer has cleverly pointed out this weakness by re- 
ferring to the method whereby state legislative control is en- 
forced, as “government by lawsuit.”®^ 

The selection of banks in which the funds of the county may 
be deposited is also subject to state legislative control. The 
county treasurer is directed to deposit county funds only in 
banks selected by the county commissioners, and these latter 
officials must follow certain strict regulations in making their 
selections.®^ 

The creation of the state Depository Board in 1933, with 
power to set the required rate of interest, resulted from a rec- 
ognition of the fact that such matters could not be dealt with 
through the necessarily rigid and arbitrary provisions of stat- 
utes. 

Lane Lancaster, “State Supervision and Local Administrative Standards,” 
Southwestern Social Science Quarterly, XIII (1933), 321. 

Session Laws, 1955, c. 35, art. 2. 
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The issuance of warrants by all local units of government is 
also controlled by law. All public funds must be disbursed 
through warrants, which are to be numbered, issued in proper 
order and against proper funds, and only up to the limits set 
by the excise board when it approves the local budget. All con- 
tracts made in excess of the estimate approved by the excise 
boards, and all warrants issued in excess of the proper total, 
are invalid and are not legal obligations against the unit in 
question, and penalties are provided in the case of local officials 
who assist in the issuance or payment of such illegal warrants. 
However, it is permissible to issue non-payable warrants with- 
in the limit of the approved estimates when funds are not ac- 
tually on hand to meet the warrants immediately. These war- 
rants bear 6 per cent interest and must be called as soon as suf- 
ficient revenue is available to meet them.”*^ In 1935, legislation 
was passed providing that all non-payable warrants become 
due one year after the close of the fiscal year during which the 
warrants were issued. After the date due, action may be 
brought in a proper court by the warrant-holder to enforce the 
liability of the municipality.*^^ This law compels local units to 
fund their warrant-indebtedness when it becomes evident that 
it cannot be paid in the normal manner. 

The making of contracts, and the allowance of claims against 
local units as a result of contractual work, are carefully regu- 
lated by law, and heavy penalties provided for the making of 
contracts or the allowance of claims in excess of the approved 
estimates.*’’*^ 

The governing boards of all local units of government are 
required to publish annually a financial statement showing the 

O. S.. 1931, c. 27, art. 7; c. 32. art. 7. 

Session Lam, 1935, c. 32, art. 7. 

"'8 O. 5., 1931, c. 32, arts. 10, 11. 
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true fiscal condition of their municipalities. The law details 
the specific information to be include The Supreme Court 
has held that cities must also publish financial reports of the 
operation of such public utility enterprises as water and light 
plants, even though operated without the use of ad valorem 
tax revenue.®® Unfortunately, these reports are published in 
newspapers, and in some cases only “posted in public places,” 
so that Oklahoma local governments are by no means required 
to provide their citizens with the type of comprehensive pam- 
phlet-report that a few forward-looking American municipali- 
ties are publishing. Most of these newspaper reports obviously 
go unnoticed by a great majority of citizens. 

In addition to many statutory provisions which apply to all 
local units of government alike, there are various laws govern- 
ing the financial procedure of the separate units. Chapter 33 
of the Oklahoma Statutes, 1931, deals entirely with cities and 
towns, and contains several provisions covering the financial 
practices of these governments. These many provisions need 
not here be enumerated. Chapter 34 contains many similar 
provisions governing the financial conduct of school districts. 

The fiscal management of the counties is prescribed in more 
specific and comprehensive fashion.®^ The state also limits the 
salaries that may be paid to county officials. The 1933 session of 
the legislature revised the salary list on the basis of county pop- 
ulation, setting the salary of the following officials: judge, at- 
torney, sheriff, court clerk, clerk, assessor, treasurer, superin- 
tendent of public instruction, and county commissioners. The 
counties of the state are divided into eleven classes and the re- 
sultant salaries vary from |1200 to $5000 a year.®^ 

59 sec, 12674. 

rf Bliss, 142 Okla. 1 (1930); Protest of Reid. 160 Okla. 3 (1932). 

61 0. S.. 1931, c. 35. 

Session Laws, 1933, c. 11. 
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111 conclusion, attention should again be called to the Okla- 
homa tendency to incorporate many of the state legislative 
standards of control into the Constitution itself. Thus the con- 
trol becomes rigid, and the well-known argument against leg- 
islative control, that it is too arbitrary and rigid, becomes 
doubly strong. The unfortunate situation that may result from 
a constitutionally prescribed, rigid system of local taxation is 
quite clear. One writer has said: “It is beyond the bounds of 
possibility that the wisdom of the present shall suffice for suc- 
ceeding generations. One of the best features any tax system 
can have is the susceptibility of easy modification, and one of 
the worst, is a condition of crystallization.”^'^ While the con- 
stitutional ad valorem tax limit amendment adopted in 1933 
does reveal a partial attempt to soften this rigidity by authoriz- 
ing an administrative agency to make a variable division of 
the total millage among the three local governments, this pro- 
vision will become inoperative as soon as the legislature chooses 
to make a permanent division itself. 

In any case, state control of local finance will never be suc- 
cessful as long as it ignores the human factor. It is all very well 
to speak of a government of laws, but we might as well stop 
fooling ourselves that we can avoid the necessity of a govern- 
ment of men. It would seem that control which takes the form 
of certain prescribed legislative standards must inevitably leave 
much to be desired, unless provision is made for the enforce- 
ment of these standards by administrative agencies of state 
government, 

Lawson Purdy, "Outline of a Model System of State and Local Tax- 
ation,” Proceedings of the National Tax Association, p. 55, as quoted in Jen- 
sen, Property Taxation in the United States, p. 483. 
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STATE CONTROL OF THE ASSESSMENT OF 
PROPERTY 

A S is true in the average American state, the assessment 
of property in Oklahoma, while remaining a function 
of local government, is subject to relatively comprehensive con- 
trol by state government. The original property valuations as 
determined by the county assessors are reviewed by no less than 
three administrative agencies: the County Equalization Board; 
the Oklahoma Tax Commission; and the State Board of 
Equalization. The district courts and the Supreme Court have 
also been authorized to review this work, acting as adminis- 
trative rather than judicial tribunals. 

Centralization of the function of property assessment has 
progressed in Oklahoma to the extent that the county is the 
smallest unit of administration.^ All township, city, and town 
assessors and boards of equalization have been abolished. The 
office of county assessor was created in 1911 at the same time 
the office of township assessor was being abolished. This office 
is elective, the term of office is two years, and the official is 

1 The county is the smallest unit of assessment in eighteen states, while in 
thirty states some smaller unit is used in part or whole for the performance of 
this function <J. P. ]cnsm, Property Taxation in the United Stater, pp. 332-33). 
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authorized to appoint deputy assessors.^ The powers and 
duties of the county assessor in valuing property have for the 
most part been determined by the legislature, although the 
Constitution contains a few provisions on the subject. The 
Constitution states that “all property which may be taxed ad 
valorem shall be assessed for taxation at its fair cash value, es- 
timated at the price it would bring at a fair voluntary sale”; 
and furthermore, that any official authorized to assess property 
who commits any wilful error shall be guilty of malfeasance 
and upon conviction be removed from office. In addition, it 
provides that the classification of property for purposes of tax- 
ation, and the valuation of different classes of property by 
different methods are both permissible.® 

T he Law of Property Valuation 

Real property is valued by the county assessor biennially in 
odd-numbered years as of January 1, and can be changed only 
in even-numbered years by the State Board of Equalization, 
with the exception that the county assessor and county board 
of equalization can make changes because of the addition or 
destruction of improvements on the land.** Personal property 
is valued by the assessor every year, and in both odd and even 
years he gives notice to property owners that he will meet with 
them on certain days at specified places, immediately after Jan- 
uary 1, in order that they may declare their property. The 
assessor must move about the county for this purpose and then 
remain in his oflSce in the county seat from February 15 
to March 1, so that tardy persons may meet with him. After 
March 1, the assessor declares delinquent those who have 

2 o_ s., 1931. secs. 7730, 7732. 

® Oklahoma Constitution, art. 10, secs. 8, 22. 

^Session Laws, 1933, c. 115, sec. 1. 
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failed to meet with him, fines them one dollar, and proceeds 
to value the property in question himself.^ 

Special procedure is prescribed for the assessment of that cor- 
poration property over which the county assessor has jurisdic- 
tion — the property of railroads and public service corporations 
being assessed by the State Board of Equalization. These cor- 
porations are required to submit statements of their property 
to the county assessor before March 1 on specially prescribed 
forms. Both the assessor and the county board of equalization 
are authorized to request an additional written statement con- 
taining such information as may be deemed necessary to enable 
them to assess such property on a fair and just parity with the 
property of ordinary taxpayers.® 

While the property owner is given an opportunity to place 
a valuation on his property himself, the law states that “the 
assessor may place a different value on the same if he is satis- 
fied that the value so given is not correct .... and shall seek 
to have assessed the same classes of property at a uniform value 
throughout the county.” Where it is necessary for the assessor 
to value the property in the absence of a voluntary assessment 
by the property owner, the county board of equalization is for- 
bidden to reduce the figure set by the assessor. Still other sec- 
tions of the law provide for the punishment of county assess- 
ors or commissioners who persuade persons to move their prop- 
erty from one county to another to obtain a lower valuation; 
the listing of property by persons doing business in more than 
one county; and the preparation of a new “land list” or record 
of real property by the assessor, each year, before beginning his 
assessment work, by noting all property transfers recorded in 
the register of deeds’ office. The completed assessment list 

s Ibid., sec. 3; 0. S., 1931, sec. 12595. 

^Session Laws, 1933, c. 115, sec. 4. 
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must be published by the assessor before the last Monday of 
May in the newspapers and delivered to the county board of 
equalization before the fourth Monday in April of each year. 
For each day he is late in delivering the roll, |25 is supposedly 
deducted from his salary, and if the roll is imperfect or er- 
roneous and must be corrected by the board, the added cost is 
also taken from the assessor’s salary.’' 

The assessor has several other routine duties. After the as- 
sessment roll is revised by the county board of equalization, he 
is directed to prepare an abstract to be submitted to the Okla- 
homa Tax Commission before the third Monday in June. Sim- 
ilarly, within five days after he receives the figures for the as- 
sessment of public service corporations and the equalized valu- 
ations of county property, as determined by the State Board of 
Equalization, he is to prepare and file with the county excise 
board a complete abstract of property valuations for the county 
and all subdivisions, showing separately the real, personal, and 
public service corporate property totals. Finally, he must pre- 
pare the tax rolls after the county excise board has determined 
the tax levies and certified them to him, showing the total 
amount of taxes to be paid by each property owner, and sub- 
mit this roll to the county treasurer before October 1.^ 

The county board of equalization, to which the assessor sub- 
mits his valuation schedule, was for many years composed of 
the three county commissioners, but in 1931 it was consolidated 
with the county excise board, the combined agency being com- 
posed of three members, one appointed by the county commis- 
sioners, one by the state tax commission, and one by the dis- 
trict judge.® This change was clearly the result of a feeling on 

to. S.. 1931, secs. 12595, 12598, 12602, 12604, 12610, 12611, 12614; 
Session Laws, 1933, c. 115, sec. 5. 

S Session Laws, 1933, c. 115, secs. 12, 9. 

9 0. S., 1931, secs. 12643, 12646. 
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the part of the governor and legislature diat the county com- 
missioners deliberately manipulated property assessments so as 
to evade property tax limitations and increase the taxing potver 
of the county^® Under the present law, these seventy-seven 
equalization boards are ordered to begin holding sessions on 
the fourth Monday in April and to end them not later than the 
first Monday in June, for the purpose “of equalizing, correct- 
ing, and adjusting the assessment rolls .... to conform to the 
fair cash value of the property assessed, as defined by law.” In 
fulfilling this duty, the boards may raise or lower the valuation 
of real or personal property of any taxpayer, add omitted prop- 
erty, and cancel assessments of property not taxable; provided, 
however, that no change shall be final until the taxpayer af- 
fected has been given five days’ notice and afforded an oppor- 
tunity for a hearing on the change.^* 

Opportunity is afforded the taxpayer to appeal from the find- 
ings of either the assessor or the county board. The law pro- 
vides that where the final decision of the assessor or the county 
board is to raise the valuation of property above the figure vol- 
untarily returned by the taxpayer, he shall be so notified and 
given five days in which to file with the board a written com- 
plaint stating his grievances and all pertinent facts. The board 
is then authorized to obtain the necessary evidence pertaining 
to the complaint by compelling the attendance of witnesses, 
and the production of books and records, and to correct and 
adjust the assessment as it sees fit. If it makes no change, the 
taxpayer can then appeal to the district court within ten days 
after the board adjourns, and a record of the complaint, evi- 
dence and testimony is submitted to the district court by the 
stenographer of the county court at the request of either the 
board or the taxpayer. The district court is directed to hear 

^0 See chap, iv as to organization o£ county excise board. 

Session Laws, 1933, c. 115, sec. 6. 
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such appeals “in the same capacity as if it were a reviewing 
board of equalization,” acting as an administrative rather than 
a judicial body. Taxes must be paid pending such an appeal, 
but the proper official is directed to set aside such revenue until 
the court renders a final decision.^“ 

The assessment of property by local officials is subject to re- 
view by a constitutional state agency. This is the State Board 
of Equalization, composed of seven state officials: the gover- 
nor, auditor, treasurer, secretary of state, attorney-general, ex- 
aminer and inspector, and the president of the board of agri- 
culture, who serve ex officio. “The duty of said Board shall be 
to adjust and equalize the valuation of real and personal prop- 
erty of the several counties of the State, and it shall perform 
such other duties as may be prescribed by law, and they shall 
assess all railroad and public service corporation property.”^® 

In performing its constitutional duties, the board has been 
directed by the legislature to begin its sessions on the third 
Monday of June of each year and to “equalize, correct, and ad- 
just [valuations], as between counties, by increasing or de- 
creasing the aggregate assessed value of the property, or any 
class thereof, in any or all of them.”^^ 

The Oklahoma Tax Commission has pointed out that both 
the commission and the state board ought to be granted the 
power to revise and equalize the valuations of individual items 
of property in the counties. Under the existing system,^® if a 
single piece of property has been grossly under or over as- 
sessed by county officials, the state agencies are limited to 
changes affecting entire “classes” of property, in the correction 

12 Ibid., sec. 7; 0. 5., 1931, sec. 12664. 

12 Oklahoma Constitution, art. 10, sec. 21. 

14 0. S., 1931, sec. 12656. 

Report of the Oklahoma Tax Commission, 1934 (Oklahoma City), PP- 
29-30. 
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of the mistake. The 1933 session of the legislature did pass a 
law providing for such changes in the valuation of single items 
of property as assessed by county officials, where the property 
is worth 130,000 or more, but this law was repealed by a ref- 
erendum vote of the people.^® The tax commission has bitterly 
criticized the result of this election, referring sarcastically to 
the “Home Owners Protective Association,” which led the 
fight on the law and which, it claims, represented large prop- 
erty owners who feared that their selfish interests would suffer 
if this power were granted to these state agencies.^ 

The valuation of railroad and public service corporation prop- 
erty is determined in the following fashion. These companies 
must submit sworn lists of their taxable property in Oklahoma 
to the Oklahoma Tax Commission before the last day of Feb- 
ruary of each year. The content of these statements is spe- 
cifically prescribed by law, separate forms being provided for 
the use of railway companies, transmission companies, pipe 
line companies, express companies, gas, light, heat and power 
companies, electric light and power companies, waterworks 
and power companies, and sleeping-car and freight-car com- 
panies. Any company failing or refusing to make such a 
sworn statement is subject to a penalty of $5000 for each of- 
fense.^® 

After receiving the findings of the state tax commission,^® 
the State Board of Equalization proceeds to the final assess- 
ment of such property. The board is granted the necessary 
power to compel the attendance of witnesses and the produc- 
tion of papers, records, and books in order to ascertain the true 
value of the property in question, and failure of persons to 

Session Laws, 1933, c. 100; State Question No. 184, Directory of the 
State of Ohfahoma, 1933, p. 135. 

it Report of the Oklahoma Tax Commission, 1934, pp. 31, 88. 

ISO. 5., 1931, secs. 12400-8. Ihid., sec. 12296. 
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comply with such orders constitutes a misdemeanor oilense 
with a penalty of fine and imprisonment. And any person 
making false answers or returns may be accused of perjury.^® 
An appeal to the Supreme Court of the state from a ruling 
of the state board is possible in much the same fashion as an 
appeal from the county board to the district court. Such 
an appeal can be made by a single aggrieved taxpayer, or by the 
county attorney for the entire taxpaying public of the county. 
The state board must first hear the complaint, gathering the 
necessary evidence and hearing the necessary testimony, and 
the appeal from the final finding of the board must be made 
within ten days of the time it adjourns. Here too, the appeal 
was defined by law to be administrative rather than judicial, 
and the Supreme Court was directed to sit in the same capacity 
as if it were a reviewing board of equalization.^^ 

The state tax commission was created in 1931 by the legis- 
lature, and was given power to lend a hand in the already com- 
plex procedure of assessing property. This change was the re- 
sult of a general feeling that the ex officio members of the 
State Board of Equalization, being elective officials, and not 
experts, were not in a position to equalize county assessments 
or to make the original valuation of public service corporation 
property in satisfactory fashion. John Rogers, state examiner 
and inspector, and a member of the state board for eight years, 
told the writer that in the years before the creation of the tax 
commission, the equalization board members were like babes 
led to the fray, helplessly and hopelessly trying to do the best 
they could. He stated that during part of his period of service 
on the state board he was the only one of seven members who 
knew how to read the balance sheet of a corporation, and he 
told of the difficulty he had persuading other members of the 


20 Ibid., sec. 12409. 


“^Session Laws, 1933, c. 115, sec. 8. 
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board of the importance of such a factor in the valuation of 
public service property He' said, “I remember in years past, 
some member of the equalization board would decide that it 
might be a good thing to raise the valuation of some particular 
type of public utility. For instance, I once went to another 
member of the board and said, ‘Let’s raise the assessment of 
the electric power companies one million dollars for the next 
year.’ I didn’t know how much the property was worth and 
neither did the other member, but we both knew it was worth 
a great deal and that we would be moving toward, rather than 
away from, the correct figure if we made such a change. We 
convinced the board that it should make the increase. We did 
the same thing several times over a period of years and per- 
haps raised the valuation of this property five million dollars 
during this period. Then in 1931, the Oklahoma Tax Com- 
mission was established and it really had the necessary ability 
and facilities with which to make scientific assessments. What 
did it do with such property ? Why, it raised the valuation ten 
million dollars at one fell swoop! A short time later I met one 
of the prominent officials of Company X on a downtown 
street and I said to him, ‘How did you like that little present 
we and the tax commission gave you the other day?’ And he 
replied, ‘Mr. Rogers, we think you are letting us off very fairly. 
We have no complaint to make.’ ” 

Since the State Board of Equalization was a constitutional 
agency possessing constitutional powers, there was no question 
in 1931 of creating a tax commission by law that would take 
the place of the state board- Even with the creation of the tax 
commission, the final power over the assessment of property 
remained with the state board, and the tax commission was 
granted merely advisory power in this respect. The commis- 

22 interview with Mr. Rogers, December, 1934. 



62 State Control of Local Finance in 0\lahoma 

sion is composed of three members, appointed by the governor, 
their terms of office being coterminous with his. The governor 
may remove a member of the commission from office when 
“public interests require.” One of the members is designated 
as chairman by the governor, and his salary is set at |6,600 a 
year, the salary of the other two members being |6,000 a 
year.“*’^ 

The commission is authorized to “render its findings” as to 
railroad and public service corporation property valuations, and 
the adjustment and equalization of county valuations, to the 
State Board of Equalization for final action by that agency. 
All powers belonging to any state official relating to the as- 
sessment of public service property or the equalization of coun- 
ty assessments, with the exception of the constitutional powers 
of the State Board of Equalization, are transferred to the tax 
commission. However, all county officials continue to perform 
their regular duties relating to the assessment of property, but 
they now “act under the direction of said commission and un- 
der rules and regulations to be prescribed by it, not inconsis- 
tent with existing laws.”^^ 

In directing these local officials, the commission is ordered to 
prepare suitable forms by January 1 of each year for the use of 
all county assessors in the assessment of real and personal prop- 
erty, and “such forms shall contain such information and in- 
structions as may be necessary in order to obtain a full and 
complete list of all taxable property.” Further, the commission 
is ordered to prepare the form of the abstract used by the coun- 
ty assessor in reporting the equalized and adjusted county as- 
sessment as corrected by the county board of equalization to 
the state tax commission. The commission also prepares suit- 
able forms to be used by corporations in making their annual 


23 0. S., 1931, c. 66, art. 1. 


24 Ibid., sec. 12296, 
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statement to the county assessor as to the value of their mon- 
eyed capital. This statement is in addition to the regular ones 
which these corporations make as to their real and tangible 
personal property.^" 

The commission is granted the necessary power to conduct 
hearings, compel the attendance of witnesses and the produc- 
tion of documents, in carrying on its work, and penalties are 
provided for those who fail to comply with such orders of the 
commission. In addition to its power relating to the valu- 
ation of property, the tax commission is ordered to compute 
and collect all state taxes, and to formulate and recommend to 
the governor the passage of laws relating to taxation and rev- 
enue, as, in its opinion, “will bring about a lowering of the 
present ad valorem rate of taxation and a more equitable dis- 
tribution of the burdens of taxation throughout the state.”^® 

The Practice of Property Valuation 

It is a well-recognized fact that no measure of review- 
ing, adjusting, and equalizing property valuations, however 
thoroughgoing, can entirely correct and alleviate shortcom- 
ings in the original act of assessment. Consequently, in spite 
of the many agencies in Oklahoma with power to review and 
correct the work of the county assessor, the activities of that 
official remain the most important single factor in the work of 
property valuation. Accordingly, it should be of value to ex- 
amine the personnel of this county office and the actual way in 
which the duties of the office are performed.^'^^ 

Session Laws, 1933, c. 115, secs. 4, 2, 9, 

26 0. S., 1931, secs. 12297, 12299, 12302, 12304. 

27 Much of the following information is based on an analysis of material in 
Harlow, Mailers of Government in Oklahoma (Oklahoma City: Harlow Pub- 
lishing Co., 1930). 



64 State Control of Local Finance in Oklahoma 

The majority of county assessors have long been active in 
politics. The elective feature of this office apparently makes 
this inevitable, county political traditions being what they are 
in Oklahoma. Of forty-four assessors who gave any informa- 
tion on this subject in the Harlow volume, forty-one had been 
active in local or state politics, or both, for ten years or more; 
twenty-six for twenty years or more; five for more than thirty 
years; and two for more than forty years.^® A considerable 
percentage of this group had held other local public offices, 
but a rather large number, while having served for years in 
party offices, were filling their first public office as assessor. Of 
forty-two assessors, sixteen were completing their first term in 
1930; twelve their second term; seven their third term; three 
their fourth term; two their fifth term; one his sixth term; 
and one individual his tenth term. Of forty-six assessors in 
office in 1930, only thirteen were still in office in 1934. Thus it 
appears there is a limited, though by no means universal, 
tendency to reelect assessors to office. 

Beyond the doubtful merit of long political activity, the great 
majority of assessors seemed to possess no significant qualifi- 
cations for the office they were filling. Of forty-three assessors, 
thirteen reported nothing beyond a grade-school education, and 
sixteen had not gone beyond high school. Twelve had gone 
either to college or business school, and two had attended law 
school. Farming was easily the leading single occupation rep- 
resented. Of twenty-nine assessors who gave any indication of 
their former occupations, twelve had been farmers; three, 
school teachers; three, real estate dealers; two, lawyers; two, 
oil promoters; three, merchants; and one, each, from several 
scattered professions. One of the former school teachers gave 


28 It is probable that many of the thirty-three assessors who gave no infor- 
mation had not been long active in politics. 
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the interesting information that his education consisted of 
grade and high school training and a “correspondence course 
in pedagogy.” 

While a farmer is perhaps acquainted with rural property 
values, his occupation is hardly one to prepare a man for the 
highly technical work pertaining to the office of county assess- 
or, Mr. Morris, of the state examiner’s office, while holding 
that the assessment of property by even an expert is a difficult 
task under the present system, is convinced that the unsatisfac- 
tory valuation of property is due largely to farmers who get 
themselves elected county assessor and then proceed to put 
their amateur and unscientific, albeit sincere, ideas into effect.^® 
He believes, as do most students of the subject, that the office 
of county assessor should be appointive, because of its admin- 
istrative character.^® On the other hand, the writer asked eight 
assessors if they thought their office should be made appointive, 
and seven were definitely opposed to such a change. The same 
reason was usually given — let the taxpayer have a voice in the 
selection of the man who assesses his property. But if property 
is uniformly assessed at 100 per cent of its value, as the Consti- 
tution directs, the work of the assessor would seem in no way 
to affect the determination of the financial policies of local gov- 
ernment. That many officials who play a role in the assessment 
of property do violate the Constitution and manipulate property 
valuations so as to control the taxing power and financial pol- 
icies of local governments, is hardly a fundamental argument in 
favor of continuing the elective feature of the office of assessor. 

29 Interview with Mr, Charles Morris, September, 1934. 

30 Expert opinion is, of course, that all assessors should be appointive. “The 
prevailing method of electing the assessor is faulty in that it places in office 
men who are often untrained, unskilled, and likely to be politically influenced 
in their work toward either a low assessment ratio for their districts or toward 
assessments favoring particular interests” (Jensen, op. cit., p. 359). 
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Thus it would seem that i£ the office of the county assessor is 
to be preserved and some property to be assessed locally, then 
this office should at least be made appointive, selections being 
made either by the county commissioners or the tax commis- 
sion, depending on the degree of centralization desired. 

That the work of the Oklahoma county assessor is wretched- 
ly performed, as is generally true of property valuation the 
country over, can almost be taken for granted. There is no 
convenient method of ascertaining the extent to which valua- 
tions fail to live up to the standard of “fair cash value as esti- 
mated by the price at a fair voluntary sale,” due primarily to 
the utter impossibility of discovering such a figure for each 
piece of property even by the use of the most scientific meth- 
ods possible. However, the assessment of property at less than 
100 per cent of its value is generally acknowledged.®^ This is 
particularly true of personal property.®^ 

Several weaknesses in the present system of the local valua- 
tion of property should be pointed out before passing to a con- 
sideration of the work of the “reviewing agencies.” In the first 
place, the theory of the law that the property owner should be 
given an opportunity voluntarily to value his own property, 
before the assessor places a figure on it, is of little practical 

In a letter to one of the authors of a tax study in Minnesota, Melvin 
Cornish of the Oklahoma Tax Commission said: “ as a matter of fact, 

property is not assessed in Oklahoma at its full value and it is variously esti- 
mated that it is assessed at from 40 to 100 per cent” (Ray G. Blakey, Taxation 
in Minnesota [Minneapolis: University of Minnesota Press, 1932], p. 311). 
The National Industrial Conference Board estimates that property is assessed, 
on an average, at 50 per cent of its actual value in Oklahoma {State and Local 
Taxation of Property [New York: National Industrial Conference Board, 
1930], p. 100). 

•^2 The writer’s own experience with the county assessor is interesting. His 
personal property, worth perhaps a thousand dollars, was valued at about one- 
fifth of that amount. For instance, when asked the value of his library, he 
replied that he had perhaps three hundred volumes which were for the most 
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value. At the aoniial meeting o£ the Oklahoma Association of 
County Officials in Oklahoma City in 1934, opposition to this 
practice was declared by some assessors present.®® Apparently 
the feeling is that the assessor is inclined to accept all such vol- 
iintary assessments without serious change, particularly in the 
case of personal property. But if voluntary personal property 
assessments are not made, and the assessor must arbitrarily set 
a figure on the property, his estimate is usually somewhat 
higher than voluntary assessments made by other property 
owners on corresponding property. The variation in the case 
of real property is not thought to be serious, because of the rel- 
ative ease with which the property may be viewed and a rea- 
sonable figure ascertained, whether the assessment is voluntary 
or not. An answer might be made, why should not the prop- 
erty owner who fails to make a voluntary return be so penal- 
ized? However, on second thought, it appears that the theory 
of a voluntary assessment is erroneous, in that in any case the 
assessor is expected to check the voluntary return with the ac- 
tual facts. Why, then, start the procedure of property assess- 
ment by having the property owner value his own property? 
This tends to make scientific procedure impossible at the very 
point where it is most needed — the original act of assessment. 
The property owner should not be expected to take the initia- 


part technical and professional in character, and thus rather costly, but worth 
possibly $1.00 each. The assessor smiled at what he evidently regarded an 
inflated concept of the value of books, and assessed the whole lot at $25. Of 
course, real property is assessed at a figure much more nearly approximating 
100 per cent of its actual value than is personal property. 

The inequitable feature of the property tax is here conclusively shown. It 
is estimated that the average property tax in Oklahoma is 5 per cent. If the 
writer had been truthful and had said that a book in bis library was worth 
$5.00 and it had been so valued, he would have paid 25 cents tax on that 
one book. And surely ownership of a single book is not proof of one’s ability 
to pay 25 cents in taxes! Oklahoma City Times, September 19, 1934. 
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tive. Instead, the county assessor himself should seek out ail 
property, real and personal. 

Often the property owner deliberately fails to make a volun- 
tary return for another reason. The value of his property may 
have increased during the year past due to additions to the 
property. The assessor as likely as not, will fine the property 
owner $1.00 for his failure to make a return and simply con- 
tinue the assessment figure from the past year, much to the 
owner’s delight. In any case, it is evident that large numbers 
of property owners do fail to make voluntary returns. In 1935, 
in Cleveland County, where the total number of taxpayers 
probably does not exceed five thousand, approximately fifteen 
hundred failed to make voluntary returns.^^ 

Secondly, there can be little doubt that the constitutional cri- 
terion of selling price for the measurement of the value of 
property is an unsatisfactory one. Most students of the subject 
are inclined to underestimate the importance of such a factor 
in the determination of the value of property. If it is difficult 
to estimate the selling price of ordinary property such as homes 
and furnishings, it is utterly impossible to value the property 
of great corporations and public utilities on such a basis. Who 
can say what a railroad would bring at a fair, voluntary sale.? 
If and when a railroad is sold, the sale usually is anything but 
fair and voluntary. Those who value property for tax purposes 
can learn much from the experience of the many agencies, from 
the Interstate Commerce Commission down through the state 
public utility commissions, which for years have been valuing 
property for rate-making purposes. Such factors as original 
cost, reproduction cost, operating costs, and potential income 
from property, are much more tangible rules to follow than the 

Norman Transcript, January 17, 1936. See also Brookings Report, p. 
450, for similar criticism. 
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meaningless guide in the Oklahoma Constitution. Fortunately, 
however, the Oklahoma constitutional requirement is one that 
necessarily gives broad latitude to the assessor and the board of 
equalization, in determining what factors shall be considered 
ill seeking this unknown fair, voluntary selling price. In a re- 
cent decision, the Supreme Court seems to have come very 
close to the actual nullification of this constitutional rule for 
the assessment of property. It makes the remarkable statement 
that under article 10, section 22 of the Constitution, authorizing 
the valuation of different classes of property by different meth- 
ods, it is not necessary that public service property be valued 
at the same percentage of actual value as that placed on other 
classes of property.®^ The court absolutely ignores section 8 of 
the same article stating that all property shall be assessed at its 
fair cash value, making this surprising statement: 

“Under the rule followed in this state, the tribunal charged 
with establishing the value of property for taxation must do 
so according to its best judgment and with honest purpose: 
there being no definite rule for arriving at the value of property 
for purpose of taxation.” (Italics by Carr.) 

Thirdly, it is unfortunate that state control does not compel 
the use of block and lot maps, and valuation and tax maps, by 
the county assessor. Without the use of these aids, the scien- 
tific practice of “mechanical valuation” is impossible. Oklaho- 
ma county assessors may, of course, voluntarily use such maps, 
but the one who does so is a rare exception. 

And lastly, the periodic assessment of real property at regu- 
lar two-year intervals is unsatisfactory in that the assessor is 
faced with the superhuman task of completing a vast amount 
of work in a very short time. Experts are generally agreed that 

35 ifi fe Assessment oj Western Light and Power Co., 169 Okla. 53 (1934). 
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the process of valuing property should be continuous.®® A few 
Oklahoma county assessors apparently try to follow such a rec- 
ommendation in practice, and engage the services of deputy 
assessors to carry on preliminary work in viewing and apprais- 
ing real property before the regular biennial period arrives. 

It is unfortunate that the work of the county assessor should 
be reviewed in the first instance by a county commission 
which also is composed of amateurs. The county equalization 
board represents some improvement over the county assessor 
in that it is appointive rather than elective, but nevertheless, 
the existence of seventy-seven separate boards with a total mem- 
bership of 231, precludes the possibility of their being composed 
of technical experts. The most that can possibly be expected is 
that honest, intelligent, local residents will be appointed to 
these boards. 

The county equalization and county excise boards coin- 
cide as to personnel, and a full discussion of the present mem- 
bership of these boards is given in the chapter on the county 
excise board. But it should be emphasized at this point that 
the intensely prejudiced views which many of the members 
bring to their work on the excise board also affects their work 
as equalization board members. Particular reference should 
be made to repeated statements by these men indicating that 
they are not in sympathy with the financial programs of local 
governments, and that they believe the great need of the day is 
less government, or more economy in government, put it either 
way you will. Such an attitude cannot help but influence the 
“equalization” of property assessments by these boards, inas- 
much as the taxing power of local governments is directly de- 
pendent on the total property valuations. 

it is not possible to present information showing the exact 

3® State and Local Taxation of Property p, 59. 
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policy of these boards in revising the work of the assessor. The 
actual changes that are made are not apparent from the sta- 
tistical information available at the state capitol. And there 
are no published county reports that reveal this information. 
Consequentlys it is impossible to make any accurate statement 
indicating the extent to which the equalization boards do ex- 
ercise their power to revise the assessor’s findings.®’^ However, 
questionnaire replies, from thirty-seven members of equaliza- 
tion boards in twenty-nine counties, do throw some light on 
this subject. For instance, board members were asked whether 
the changes made in the 1933 valuations of the assessor resulted 
in an increase or decrease in the total figure for the county. 
Three boards reported a general increase. Nineteen coun- 
ty boards reported decreases, and four stated that there had 
been no change either way. However, the value of such re- 
plies must be questioned because of the fact that members of 
three county boards made conflicting replies, some members 
reporting an increase, and other members a decrease. An ef- 
fort was made to obtain still further information by asking 
whether the figures of the assessor had been changed to any 
“considerable” degree. It must be admitted that such a ques- 
tion is exceedingly vague and that “considerable” may mean 
different things to different men. However, the answers re- 
vealed that in fourteen counties, board members thought they 
had changed the assessor’s figures considerably, and in ten 
counties, they thought not. Conflicting reports were received 
from three counties. 

In the course of an investigation of the practice of property 
valuation in Oklahoma, the writer was somewhat surprised by 

Iq its 1934 report, the tax commission gives entire credit to the county 
equalization boards for tire significant reduction of more than $160,000,000 in 
the value of property assessed locally in 1931, stating that the commission and 
the state board merely approved this action (p. 101). 
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the frankness with which it was generally admitted that as- 
sessment officials use their supposedly administrative powers 
in an effort to control and limit the tax and debt powers of 
local governments. In theory, it would seem that all prop- 
erty has a certain arbitrary value which it should be the aim of 
all assessment officials to discover.^® Then, when these valua- 
tion figures are utilized for tax purposes, any desire to provide 
government with relatively much or little income can be real- 
ized simply by raising or lowering the rate of taxation. Thus 
the valuation would remain a constant factor, except for 
changes resulting from long-time fluctuations in the value of 
property, and the tax rate would be the variable factor. This 
being so, the assessment of property would be a strictly admin- 
istrative function, and the determination of the tax rate, a leg- 
islative function, the latter performed by policy-making of- 
ficials, the former by law-enforcement officials. Unfortunately, 
such is not the case in Oklahoma. Property valuations are, and 
have been deliberately manipulated, increased or decreased, as 
the case may be, not in an effort to bring assessments more 
closely into line with actual property values, but rather to in- 
flate or deflate the tax and debt powers of the local govern- 
ment. When Governor Murray brought about the abolition of 
the old county equalization board in 1931, a justification of the 
change was made by stating that the older system, with its ex 
officio membership of the three county commissioners, had 
placed the equalization of property assessments in the hands of 
“tax-spenders,” with the result that valuations were raised so 

38 “ . . . . the practice of manipulating the assessment ratio, even by the 
board of equalization for what may be temporarily a laudable purpose, 
strengthens the all too prevalent notion that the taxable value is not a matter 
of fact, but a thing to be bargained about and lied about if necessary to reduce 
taxes of certain governmental units” (Jensen, op. cit., p. 391). 

38 Report of the Oklahoma Tax Commission, 1932, p. 6. 
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as to provide the county with higher tax and debt limits. This 
was probably a correct analysis of the existing situation. But 
the pendulum then swung in the other direction, and the coun- 
ty assessors and equalization boards proceeded deliberately to 
lower valuations, not only because the depression brought 
about a reduction in property values, but because of a desire to 
force local governments to follow a policy of extreme economy. 
Several county assessors, questioned as to this practice, freely 
admitted that valuations are often consciously reduced so as to 
lower the maximum tax and debt limits of local governments. 

A political advertisement in an Oklahoma City newspaper 
by the assessor of Oklahoma County, who was campaigning 
for reelection, throws some light on this question, whether the 
assessment of property in Oklahoma is performed as an admin- 
istrative or a legislative act. The advertisement read in part: 

“TAX PAYERS, ATTENTION! 

Why are your taxes lower? 

“First: Because your county assessor has reduced your 
valuation .... 

“Third: Because [your assessor] went before the State 
Equalization Board and succeeded in getting his re- 
duction allowed. 

“There will possibly be other candidates for different 
offices who will claim credit for your tax reductions, 
but compare your tax receipts and notice valuations 
and if there is no reduction in valuation there is no tax 
reduction .... 

“I am running for re-election on my record of tax re- 
duction.”"® 

The gentleman in question was, of course, reelected. 


Daily Oklahoman, April 29, 1934. 
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Nineteen of thirty-six county equalization board members 
who answered a questionnaire on this subject, also admitted 
that the assessment of property is not always made in strictly 
scientific and impartial fashion without reference to the taxing 
power dependent upon the final determination of property 
valuations. Most of these nineteen thought both county and 
state agencies were equally guilty. At any rate, fifteen board 
members of thirty-six admitted that they themselves indulge 
in such a practice, and chances are many of the others who de- 
nied their own guilt, were not being quite truthful. 

It is interesting to note that when the new tax commission, 
and the state board of equalization decided in 1935 to raise the 
valuations in many counties, perhaps to balance the deliberate 
and unwarranted reductions of previous years, a storm of crit- 
icism greeted the decision. County officials flocked to the cap- 
itol and demanded that existing valuation figures be left un- 
changed. The state board, undoubtedly a bit surprised at the 
criticism of what it regarded an action favorable to the finan- 
cial powers of local units, decided that if local officials didn’t 
want an increased tax and debt base, it wouldn’t force increased 
valuations upon counties against their will. Unfortunately, 
most of the “local” criticism came from county assessors and 
equalization board members who find it politically profitable 
deliberately to underassess much property.'*^ 

State control of the assessment of property for local tax pur- 
poses, then, becomes a method whereby the determination of 
local financial policies may be drastically checked; whereas, in 
theory, such control was never designed to do more than pro- 
vide local governments with scientifically correct valuation 
figures upon which basis they themselves could formulate their 

See Oklahoma City Times, July 18, 1935, and Daily Okhhoman, August 
7, 8, 1935. 
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policies, subject to such other limitations as might exist. Fur- 
thermore, this check is exercised in part, by such appointive of- 
ficials as members of county equalization boards and the state 
tax commission, over whom the people have no direct power 
This is not to say that the state should in no way control local 
legislative programs, but that such control should certainly 
not be exercised by administrative officials. The assessment of 
property should be kept strictly an administrative function. 

Of the members of the original tax commission which served 
from 1931 to 1935, only one, Commissioner Humphrey, had 
had an active political career before his appointment. He was 
a member of the Oklahoma Constitutional Convention in 1907, 
had previously been a mayor of a small Oklahoma city, after- 
wards served as a member of the state Corporation Commis- 
sion from 1915 to 1919, and had been active within the Demo- 
cratic party for thirty years.^® Melvin Cornish, chairman of the 
commission, had not held previous office, but was well known 
throughout the state as a successful lawyer who had kept in 
close touch with politics and party workers. The third mem- 
ber of the commission, John T. Bailey, was a nominal Repub- 
lican, and was apparently content to follow the more aggressive 
leadership of Commissioner Cornish. It is interesting to note 

^2 'Jlje courts apparently will not intervene to prevent such procedure, due 
to the fact that whether assessment changes be up or down, they are well 
within the 160 per cent actual value, the constitutional limit; and as long as 
assessments are uniform, and there is no question that property valuations 
exceed actual market value, the courts will not grant the writ of mandamus 
that local governing boards might possibly seek in an effort to force assessing 
officials to follow the constitutional standard of full value. In other words, if 
it is argued the assessment exceeds market value, or is not uniform, Aat is a 
question of law and the courts will intervene; but if it is argued that the 
assessment is below market value, that is a question of fact, and the courts 
will not intervene. See Travis v. Dickey, 96 Okla. 256 (1924). 

Harlow, op. cit., p. 784. 
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that in its last report the commission proudly states, “ . . . . 
with ‘heads clear and hearts right’ .... differences [of opin- 
ion] have been composed in the privacy of the commission’s 
conference room; and unanimous conclusions have always 
been reached. The records of the commission will show no 
division vote upon any matter or question that has arisen and 
been passed upon.”^^ 

The significance of this statement is rendered somewhat 
amusing in view of the findings of the Brookings experts that 
“the Commission has apparently functioned as a ‘one man’ 
Commission, in the sense that its policies and administration 
have been determined entirely by its chairman, with apparent 
backing and intent of the state administration .... In past 
years discussion and deliberation have taken the form largely 
of typewritten ‘minutes’ which have been passed around for 
the signature of members of the Commission without the for- 
mality of any meetings.”^® 

While the original assessment of property remains a local 
function, it is apparent that no small measure of control over 
the activities of the county assessors and equalization boards 
has resulted from the exercise by the tax commission of its 
power to supervise these local officials in their work and to pre- 
scribe the forms used by them. It has been recognized by stu- 
dents of state control of local government that the state can 
establish a very effective check over local governments through 
the seemingly innocent method of requiring the use of certain 
specified forms in the conduct of certain local activities. Mr. 
Morris, of the state examiner’s office, informed the writer that 
considerable state control over county assessors now resultsS 
from the use of the forms devised by the tax commission and 
approved by the state examiner. He is of the opinion that the 

^ 1934 Report, p. 9. Broof(ings Report, p. 452. 
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assessors, being for the most part at a loss as to how to proceed 
with the valuation of property, are only too glad to place much 
dependence on the use of these forms. Commissioner Humph- 
rey of the tax commission was inclined to agree with Mr. Mor- 
ris, but felt that in many instances local assessors were ignoring 
the advice of the tax commission, although compelled by law 
to use the forms. He was definitely of the opinion that the 
commission must be given greater mandatory power over the 
assessors before it can bring about any substantial improve- 
ment in the general practice of property valuation in Okla- 
homa."® 

The tax commission has further exercised its supervisory 
power over county assessing officials by sending numerous let- 
ters and communications offering advice and suggestions as to 
the performance of their duties. Shortly after taking office, the 
new commission prepared an undated “general letter of in- 
structions,” designed primarily for the county equalization 
boards, but also sent to county assessors. In this communication, 
the commission, among other things, called the attention 
of local assessing officials to the general feeling prevailing 
throughout the state that income-bearing property, particularly 
business and rental property in the larger towns and cities, was 
being assessed at a lower ratio to actual value than the property 
of home owners. County assessors and equalization boards 
were ordered to acquaint themselves with properties and values 
of all kinds and rectify all “disparities, discrepancies and in- 
equities.”"'^ Specific directions were given for the assessment of 
personal property, it being pointed out to the assessor that 
where property owners do not make voluntary returns on their 
personal property, it is a mistake for the assessor to add the dol- 

Interview with Commissioner Humphrey, September 11, 1934. 

47 Oklahoma Tax Commission, General Letter of Instructions to the Coun- 
ty Equalization-Excise Boards, 1931, p. 7. 
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lar penalty and simply continue the assessment of past years. 
For, in that case, the property owner who has greatly increased 
his personal property in the last year is only too glad to pay the 
dollar penalty in order to have his old assessment continued. 
The commission advised the assessors that it was their duty to 
“earn” the dollar penalty for the county by actually “rounding 
up” the delinquent property owner and forcing him to list his 
personal property accurately. Unless the assessors did this, the 
commission threatened to ask the legislature to pass a more 
rigid law on the subject. This letter of instructions throws fur- 
ther interesting light on the practice whereby assessing officials 
deliberately manipulate property valuations so as to limit the 
taxing power of local units. The commission made the sweep- 
ing statement: “All will agree that there should be drastic re- 
ductions in the expense of government” and then went on to 
tell the equalization-excise boards that if the local governing 
boards failed to take steps in this direction, they themselves 
could bring about this change either by reducing the level of 
assessments or by reducing the tax rate. However, the assessors 
were advised to apply the second method. Did the tax com- 
mission recommend that the first method be avoided because 
it thought assessing officials really had no business deliberately 
reducing valuations so as to curtail the taxing power of local 
governments.? Not at all. The second method was recom- 
mended because of the “advantage of advertising to the world 
that Oklahoma is actually reducing its rate of taxation!”'^® 
During the 1933 session of the legislature, the commission 
sent letters to the county assessors and boards of equalization 
keeping them posted on the bills before the legislature that 
would affect the work of property valuation. Particular at- 
tention was given in these letters to House Bill 316 (c. 115, 


p. 13. 
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Session Lan's, 1933), which provided for many changes in local 
financial procedure.^® The content of the law was carefully 
explained and the resulting changes in local procedure pointed 
out. Specifically, the assessors were advised how they might 
go about obtaining the information from corporations concern- 
ing moneyed capital, as provided by law. The later letter called 
attention to the proper method of giving the required notice to 
a property owner when the assessor or the board of equaliza- 
tion has raised the valuation over the figure submitted by the 
property owner in his own voluntary return. In the same let- 
ter, county assessors were criticized for the poor and unsatis- 
factory condition of the abstracts they had filed with the tax 
commission during the past year and were informed that un- 
less they classified property properly, and presented the classi- 
fication totals in these abstracts according to ' directions, the 
commission would henceforth reject unsatisfactory abstracts 
until submitted in correct form. 

The tax commission also endeavors to aid county assessors 
by providing talks delivered by experts before the annual con- 
vention of the assessors, usually held in Oklahoma City. In 
these talks an effort is made to explain some of the many tech- 
nicalities in the work of assessment.®® 

An effort was made to ascertain the reaction of county as- 
sessors to this advice and assistance provided by the tax com- 
mission, and almost without exception replies were to the effect 
that the commission was providing much more valuable in- 
formation than had any previous state agency, and that as a 
result, an appreciable measure of uniformity in the assessment 
of property was being established throughout the counties of 
the state. Nevertheless, the commission still lacks really ade- 

^9 Letters, April 13, 1933, and December 28, 1933. 

See Daily Oklahoman, December 15, 1935. 
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quate power to supervise county assessors, and if this local of- 
fice is to be preserved, then at least the tax commission should 
be granted much more definite power of control. 

The role of the tax commission in assisting the state board 
to assess public service corporation property and to equalize, 
adjust, and correct county assessments, can best be described by 
analyzing the work of the state board itself. 

The personnel of the state board from 1931 to 1935 was note- 
worthy for its general lack of harmony. Governor Murray was 
friendly with Messrs. Sneed, Rogers, and Weems, but vitriolic 
in his condemnation of Messrs. King, Cordell, and Carter. 
His denunciations of these men in the columns of his Blue Val- 
ley Farmer were almost unbelievably violent, and these gentle- 
men did not hesitate to reply in kind when opportunity af- 
forded. At that, the minute books of the state board reveal de- 
cisions that were for the most part unanimous. And from at- 
tendance at a meeting of the board, one gathered that its mem- 
bers were usually only too willing to rely heavily on the advice 
and recommendations of the Oklahoma Tax Commission, in 
spite of the fact that the members of this advisory agency were 
Murray appointees and old friends of the governor. However, 
the sessions of the board provided much ammunition for use 
in political campaigns. For instance, in the 1934 campaign pre- 
ceding the Democratic primary, Governor Murray in his Blue 
Valley Farmer, and in speeches, denounced Carter, King, and 
Cordell for either voting “no,” or remaining away from the 
board meetings when important valuation hearings were being 
held. He went on to say that he was supporting candidates for 
all of the state offices that carry with them membership on the 
board, in order that the next governor might have a board that 
would not be afraid to assess corporate property at full value— 
the implication being that past governors, including himself, 
had not always had such a board: 
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“It used to be common for a man that all the public men 
knew well, to come to Oklahoma City from Tulsa, carrying a 
little black satchel,’ and he would reach an 'understanding’ 
with some candidate for auditor, president of the Board of Ag- 
riculture, or some other member of the Tax Equalization 
Board, and equip them with abundant campaign funds, so that 
they might be elected, and, when the valuation on their prop- 
erty came up, they would control the votes of these members.”®^ 

An examination of the minutes of the meetings of the state 
board for the years immediately preceding 1935 throws some 
interesting light on its work in valuing public service corpora- 
tions and equalizing county assessments. One of the most 
striking things about this record is the extreme delay and tardi- 
ness that marked most of the board’s proceedings. It should be 
remembered that the fiscal year in Oklahoma begins July 1, 
and that necessarily the formulation and adoption of local fi- 
nancial programs must await the completion of the board’s 
work in determining the final valuations upon which tax levies 
are to be based. Furthermore, the law sets certain dates for the 
completion of various steps of budgetary procedure. For in- 
stance, the state board is directed to certify the valuations of 
public service corporations to the proper county officials by the 
first Monday of May; the valuation of local property is to be 
certified to the state board by the county assessor by the third 
Monday in June; the county excise board is to meet to approve 
local budgets in July; and the completed tax rolls are to be sub- 
mitted to the county treasurer by the assessor by October 1®^ — 
the taking of both of these last steps obviously implying the 
completion of all work of valuation. 

In 1933, a year in which the law required the reassessment 

Blue Valley Farmer, April 26, 1934. 

02 0. S.. 1931, sec. 12410; Sesaon Laws, 1933, c. 115, secs. 9, 12. 
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o£ all real property throughout the state, proceedings were as 
follows: On July 26, the board drafted an order to the coun- 
ties, announcing that it had completed its work of assessing 
public service corporations and was ready to perform the task 
of equalizing county assessments. Whereupon the tax commis- 
sion reported that only fifty-seven counties had filed their ab- 
stracts. Accordingly, the state board sent an order to county 
boards that they complete their work by August 5 at the latest, 
so tliat the county assessors could send in their abstracts by Au- 
gust 9. On August 9, the tax commission reported that the ab- 
stracts from four counties were still missing, and the state 
board decided it could not proceed until all figures were avail- 
able. Finally, on August 14, Mr. Cornish reported that all ab- 
stracts had been received, and Governor Murray then appointed 
a committee of three members of the state board and the three 
members of the tax commission, to examine the abstracts and 
submit a report to the entire board. This report was delivered 
August 18. On the thirty-first of August and the first of Sep- 
tember, protests by counties against changes recommended by 
the committee were heard. Finally, on September 29, the state 
board adopted a resolution setting the assessment for each 
county and reported back to the county excise boards, which 
could then proceed to set the tax rates, months after such work 
was supposed to be completed. In 1934, when no revision of 
real property assessments was made, the state board completed 
its work much earlier but still not as early as the law would 
seem to require, since the final figures as to public service cor- 
poration valuations and county equalizations were not reported 
back to the local officials until August 10.^® (See Table VI, 

*'*■* Minutes of the State Board of Equalization, MS Record in office of State 
Board of Equalization, Oklahoma City, Vo!. VIII, pp. H9, 152, 154, 155, 
170-77, 213, 288. 
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showing requirements o£ the law and actual dates of com- 
pletion of the work for 1932, 1933, an"^ 1934, and Fig. 4 show- 
ing dates of filing of local budgets.) 

This failure to follow the prescribed calendar of assessment 
procedure has had some very unfortunate results. Local gov- 
ernments ill Oklahoma cannot be expected to adopt and follow 

Fig. 4. Variatioa in the dates of the filing of local budgets in 1932-33, 
1933-34, and 1934-35. 

270. Of 
tuaOStS 



department. 

AH local budgets are filed by the county. Thus there is a total of seventy- 
seven filings each fiscal year. 

a scientific plan of budgetary procedure when the existing sys- 
tem makes it impossible to complete the local financial pro- 
gram until long after the start of the fiscal year. Dates should 
be set for the completion of each phase of the assessment of 
property, the final date being sufficiently in advance of the date 
when local units must prepare their budgets, to give local gov- 
erning boards knowledge of the final assessment figure. These 
date requirements should then be rigidly enforced and ob- 
served. 



TABL 

Calendar Governing Local Financial Procedure With Special 

IN 1932, 19 


Req,uired date 

Action 

Law 

Feb. 28 

Public service corporations must list 

S. L., 1933 


property with Oklahoma Tax Commis- 
sion. 

c. 104 

March 1 

Property assessed locally must be listed 
with assessor between January 1 and 

Ibid., c. 115 

April 

March 1. 


4th Monday 

June 

1st Monday 

County assessor must certify local valua- 
tions to county board of equalization, 
which reviews local %’aliiations. 

Ibid. 

County board of equalization must com- 

Ibid. 

plete its work of review. 

Ibid. 

3d Monday 

tlounty assessor must certify county val- 
uations to tax commission. 

Ibid. 

” “ 

State Board of Equalization meets for 

0. S., 1931, 

July 

consideration of county figures. 

s. 12656 

1st Monday 

Local governing boards meet for prepar- 

•S’. L., 1933, 

ation of local budgets. 

c. 115 

« « 

County excise boards meet to approve 
local budgets and set levies. 

Ibid. 

10th-30th 

Local governing boards file budgets 

Ibid. 


with county excise boards. 

Ibid. 

Undetermined 

Within five days of receiving public 

Ibid. 

date 

service and county valuations fi'om state 
board, county assessor shall send ab- 
stract to the excise board so that it may 
set levies. 



Excise board shall then fix levies and ap- 
prove local budgets within fifteen days 
after municipalities submit their bud- 
gets, unless valuations have not been cer- 
tified to it by assessor, when excise board 
shall have thirty days from such date of 
certification. 

Ibid. 


After completing work, excise board 
shall file copy of each budget with state 
i auditor. (See Fig. E.) 

0. S.. 1931, 


s. 13305 

October 1 

County assessor shall deliver completed 

5. L., 1933, 


tax roll to county treasurer and clerk. 

c. 115 


First tax payment due. 

S. L., 1933, 
c. 86 

Novemlaer 1 

First tax instalment is delinquent un- 
less county assessor shall not have com- 
pleted tax roll by October 1, in which 
case thirty days shall be allowed from 
time of completion. 

Ibid. 


This table is based on information derived from state statutes and 
* For similar calendars see Braokings Report, pp. 298-99, and 442. 
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Emphasis on the Assessment of Property in Law and in Practice 
33 AND 1934=” 


Date of actual completion of required work of 
State Board of Equalisation 


May State board held 
28 first meeting. 
Tax commis- 
sion began sub- 
mitting public 
service fig- 
ures. 

July Oral hearings 
18 on public serv- 
ice assessments. 
20 Committee re- 
ported to state 
board on blan- 
ket changes of 
county valua- 
tions. 


Sept. Final county 
6 figures set. Pub- 
lic service hear- 
ings resumed. 

Oct. Ail figures com- 
24 pleted. 


May State board 
15 held first meet- 
ing. Tax com- 
mission began 
submitting pub- 
lic service fig- 
ures. 

June Oral hearings 
14 on public serv- 
ice assessments. 

July Counties were 
26 ordered to sub- 
mit abstracts to 
tax commission. 

Aug. Second order to 
9 counties (four 
still missing). 

14 Tax commission 
and committee 
of state board 
began study of 
county figures. 
18 Committee re- 
ported, oral pro- 
tests heard and 
tentative figures 
suggested and 
revised. 

Sept. Final action on 
30 county figures. 

Nov. Final action on 
22 public service 

figures. 


March State board held 
27 first meeting. 
Tax commission 
began submit- 
ting public serv- 
ice figures. 

April First oral hear- 
24 ing on public 
service assess- 
ments. 


July Taxcommksion 
19 submitted first 
report on coun- 
ty figures. 


Aug. Oral hearings 
10 completed. 


21 Final figures de- 
termined. 


Vol. VIII of the Minutes of the State Board of Equalization. 
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That some improvement may soon be achieved was indicated 
early in 1936, when the tax commission began a drive to com- 
plete the work of valuation for the fiscal year 1936-37 in suf- 
ficient time to enable tax collections to begin by October 1, in 
all counties. According to one of the commissioners, most 
counties were not able to begin tax collections for 1935-36, until 
January and February of 1936, due to delay in the work of 
assessment®^ 

Ordinarily, property valuations undergo extensive revision 
only in odd-numbered years, when all real property is reas- 
sessed by the county assessor. However, in 1932, when it de- 
sired to reduce valuations drastically, the state board assumed 
that while the county boards can only make blanket changes in 
the value of real property in odd-numbered years, it could do 
so in any year, and it proceeded to carry out a 20 per cent re- 
duction over the figures for 1931. It is interesting to note that 
when the board first considered such a change, it had a sub- 
committee report on the following question: “Will such a re- 
duction of real estate valuations impair the efficiency of the 
various subdivisions of government?” The subcommittee re- 
ported that a 20 per cent reduction would not. Thus, the rec- 
ord of the state board reveals that it does not always base its 
decisions solely on the factor of true value of the property in 
question, but does sometimes have in mind the possible effect 
of its decisions on the taxing power of local governments. This 
is a clear indication of interference by this board in the deter- 
mination of purely legislative policies of local government.®® 

In 1933, the joint committee of members of the state board 
and tax commission recommended to the state board that a 
general 10 per cent reduction be made in valuations below the 

Daily Oklahoman, February 1, 1936. 

Minutes, Vol. VIII, pp. 66-67. 
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figures for the past year.®® It further recommended specific 
changes in separate counties, to bring the figures as reported 
by the county officials into line with the general 10 per cent 
reduction. When an opportunity was afforded to protest the 
changes recommended by the committee and contemplated by 
the board, delegations appeared from forty-four counties, thirty- 
three counties making no protest. For the most part, these 
committees were made up of the assessor, members of the 
county board of equalization, and members of the local gov- 
erning boards, such as the city council. In most instances, 
these committees simply protested the contemplated change 
and asked that the final figure coincide with the figure re- 
ported by the assessor in the county’s abstract. In many in- 
stances, these protests seem to have had some effect. For 
instance, in the case of real property, the state board revised the 
tax commission’s findings in fifty-two counties and accepted its 
recommendations without change in only twenty-five counties, 
and in eighteen of these twenty-five counties the recommenda- 
tion of the commission had been to accept the figure reported 
by the county without change, anyway. And in five of the re- 
maining seven cases, no local official had appeared before the 
state board to protest the change recommended by the commis- 
sion. (See Table VII showing the statistical record of the state 
board in reviewing county assessments in 1933.) 

In 1934, due to the fact that no reassessment of real property 
was necessary, the Oklahoma Tax Commission’s recommenda- 
tion to the state board involved the acceptance without change 
of the figures reported in the abstracts from sixty-seven coun- 
ties.'*'^ In the other ten counties all recommended changes in- 
volved increases over the figures returned by the county as- 
sessor. They were the result of undervaluation of crude oil in 


50 p. 155. 


57 pp. 281-87. 
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storage in seven counties, and of mistakes made by three coun- 
ty assessors in reporting figures for real property below the lev- 
el set by the state board in 1933, an illegal exercise of power. 
This last mistake led the board to adopt a resolution which it 
sent to county assessors and members of the county equaliza- 
tion boards, warning them that they could not change the as- 
sessment of real property in even-numbered years, and directing 
the assessors to ignore any such changes that the county board 
might try to make. The final figures, as adopted by the state 
board in 1934, involved changes contrary to the original recom- 
mendation of the tax commission in only two counties, only 
one of which was in the list of the ten counties in which the 
commission had recommended changes over the figures re- 
ported by the county. 

The state board follows the recommendations of the Okla- 
homa Tax Commission as to the valuation of the property of 
public service corporations much more closely than it does 
their recommendations as to county valuations. At the board’s 
first meetings in 1932, it adopted a resolution that it intended 
to follow the practice of automatically accepting the recom- 
mendation of the tax commission, notifying the corporation of 
the valuation placed on its property, and then requiring it to 
submit a written complaint within ten days if it had any ob- 
jection. Then, and only then, would the board permit an oral 
hearing. This practice has been followed since 1932, and the 
records reveal that very few changes have been made and that 
these changes have resulted either from specific protests by cor- 
porations or because of a blanket “equalization” of the valua- 
tion of all corporations, necessitated % some change made in 
county values. In 1933, the board adopted a further rule in 
this respect, that it would not hear any oral protests of public 
service companies unless they had already appeared before the 



TABLE VII 


Changes Made by the State Board of Equalization in Reviewing 
Property Assessments in the Seventy-Seven Counties in 1933 


Changes 

Type of property 


Personal 

Per cent 
of total 

Real 

i 

Per cent 
of total 

Recommendations of the Ok- 
lahoma Tax Commission 
showing changes in assess- 
ments as reported by the 
counties 

No change 

56 

72.8 

18 

23.4 

Increase 

18 

23.3 

42 

54.5 

Decrease 

3 

3.9 

17 

22.1 

Total 

77 

100. 

77 

100. 

Final action by the State Board 
of Equalization showing 
changes in assessments as 
reported by counties 

No change 

54 

70.1 

35 

45.4 

Increase 

20 

26. ! 

37* 

48.1 

Decrease 

3 

3.9 

5* 

6.5 

Total 

77 

100. 

77 

100. 

Final action by the State Board 
of Equalization showing 
changes in county assessments 
as recommended by the tax 
commission 

No change 

73 

94.8 

25 

32.4 

Increase 

3 

3.9 

15 

19.5 

Decrease 

1 

1.3 

37 

48.1 

Total 

77 

100. 

■ 77 

100. 


This table is based on information derived from Vol, VIII of the 


Minutes of the State Board of Equalization. 

* The extent of change in these counties was as follows: 


Per cent of change 

No. with increase 

No. with decrease 

1-5 

8 


6-10 

22 

' 5 

11-15 

. 1 


16-20 

5 


21-25 

26-30 j 

S 
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tax commission and made a complaint to that body at the time 
it was preparing its valuation of the property in question.®® 

The record of the state board for 1934 reveals that the prop- 
erty of 328 public service corporations was assessed, and that 
only forty-two companies made any protest. The board re- 
duced the assessment of ten companies as a result of these pro- 
tests but accepted the recommendation of the tax commission 
as to 318 companies without change. (See Table VIII.) The 
most interesting protest heard by the board during its 1934 
session was that of the Kansas City Southern Railroad. The 
board devoted six morning and afternoon sessions to this pro- 
test, hearing the arguments of attorneys for the railroad, the 
tax commissioners, and the attorneys of the counties through 
which the road runs, and then accepted the tax commission’s 
recommendation without change.®® 

At the close of the 1933 session, the state board adopted a res- 
olution that throws some light on the relationship between the 
board and the tax commission. The resolution was as follows: 

“Whereas, it is the desire of the State Board of Equalization 
to voice and record approval of the work of the Oklahoma Tax 
Commission for the years 1931, 1932, and 1933 and commend 
said Commission for its sincerity of effort, devotion to duty 
and its careful and accurate submission of findings and evi- 
dence to this Board, and 

“Whereas, in many instances taxpayer protestants have cre- 
ated embarrassing situations for state witnesses appearing on 
behalf of this Board and the Oklahoma Tax Commission and 
in defense of assessments made, because of hurriedly prepared 
and incomplete data and information attainable only through 
personal inspection of property and thorough surveys made in 

^^Ibid., pp. 46. 121. 

^^Ibid., pp. 272-77. 
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The Assessment of Pobug Service Corporations by the State Board of Equalization in 1934 
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advance of such hearings and in advance of their appearance 
as witnesses for the State, 

“Now, therefore, be it resolved that with no intention of 
criticism or faultfinding but with a desire to expedite, im- 
prove and more ably present evidence and information in fu- 
ture assessment years, that this Board urge and recommend 
continuous employment by the Oklahoma Tax Commission of 
a sufiicient force of investigators to survey, inspect and appraise 
properties submitted to this Board for assessment purposes fully 
and accurately, as may be necessary to inspect, in conducting 
future protest hearings.”**'’ 

However, the tax commission in its first report gives a rather 
convincing picture of the success which met its efforts to im- 
prove the valuation of public service corporations for purposes 
of taxation. The commission reported that it thought that 
railroad property was probably fairly well valued, as a result 
of many years of effort by the state board, but that many 
younger utilities were grossly undervalued. Particularly, the 
commission was impressed by the wide divergence between the 
valuations of these companies for rate-making purposes and 
the valuations for tax purposes. “It [the commission] found 
the widest disparity between rate-making values, established 
before the Corporation Commission, and ad valorem tax values, 
established before the State Board of Equalization. It found, 
in some instances, that the ad valorem tax values .... were 
only one-tenth of the values established .... upon the prop- 
erty, for rate-making purposes.”**^ Then, lest this be considered 
a criticism of the State Board of Equalization, the commission 
hastened on to say that the members of the state board had too 
many other duties to perform, and had never had the facilities 
or money with which to carry on this work satisfactorily. 

ibid., pp. 236-77. ®r Report of the Oklahoma T ax Commission, 1 932. p. 1 4. 
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“The State Board .... could only consider and pass upon 
the facts, as presented to it, by those having every facility at 
their command for stressing, in the most convincing manner, 
their ideas and notions of low valuations. 

“It may be said that a general understanding of this condi- 
tion, and the widespread and insistent demand for its correc- 
tion, was the definite and particular reason for the creation of 
the Oklahoma Tax Commission.”®" 

The report points out several instances of disparity between 
the two valuations of a corporation, referring to one company 
that was valued with the Corporation Commission at $70,000,- 
000 and with the State Board of Equalization at $16,000,000; 
another at $55,000,000 with the former commission, and $11,- 
000,000 with the latter; and still another at $16,000,000 for rate- 
making purposes and less than $1,000,000 for tax purposes. 

And so with this situation in mind, the tax commission re- 
ports how it began its work. It proceeded to employ “a com- 
petent and experienced valuation engineer and a corps of field 
investigators” who were sent into the field and went up and 
down the state examining the physical properties of these com- 
panies. Then the reports of these experts were checked with the 
voluntary returns made by the corporations themselves, and 
these returns were revised in many instances in the light of the 
reports of the experts. From March until July, 1931, hearings 
were held at which the companies were represented by their 
highly skilled attorneys and experts who stated their side of the 
case. Careful records were kept of these hearings and in July 
and August, all findings were laid before the State Board of 
Equalization, which proceeded to hold its own hearings last- 
ing almost to the end of the year, and “at these hearings, prac- 
tically ail the companies appeared and resisted the findings and 


^^Ibid., pp. H-15. 
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recommendations of the commission ” After paying the state 
board a compliment for the “industry and patience” of its 
members at these hearings, the report states that in spite of the 
“bitter contest waged by the attorneys and tax experts of 
the companies, in resisting the findings of the commission,” the 
recommendations of the commission were accepted by the state 
board “in practically every instance.”^''* 

There can be no doubt that much credit is due the tax com- 
mission for having brought about an improvement in the val- 
uation of corporation property. The final 1931 valuation for 
railroads and public service corporations was $408,496,142, an 
increase of $64,272,776 above the 1930 figure. At the same time, 
real and personal property, assessed locally, was being reduced 
$162,184,435, from a 1930 total of $1,507,378,542, so that in 1931, 
public service property constituted 23.29 per cent of the total 
property valuation for the state, whereas in 1930, it had consti- 
tuted only 18.59 per cent. Similarly, property assessed locally 
fell from 81.41 per cent in 1930, to 76.71 per cent of the total in 
1931. Furthermore, as the tax commission points out, the in- 
crease in the assessment of public service property raised the ad 
valorem tax receipts of the state and local governments by $3,- 
000,000, estimating the average tax rate at 5 per cent. But at 
the same time, the commission is forced to admit that the re- 
duction in the total value of property, assessed locally, reduced 
tax receipts by $8,000,000. Thus local governments experienced 
a net loss of nearly $5,000,000 in revenue from this source. The 
commission goes on to report that, convinced that public ser- 
vice property assessments had been pretty well equalized with 
the valuation of property assessed locally, it recommended for 
1932 a straight 20 per cent reduction in all valuations the state 
over, to give effect to the “insistent demand for .... an actual 


pp. 15-16. 
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lowering of governmental expenses throughout the state.” And 
since the state board accepted this recommendation and re- 
duced the total state valuation for 1932 by $344,026,688, the 
commission proudly reports that the taxpayers of the state were 
saved $17,000,000, and incidentally that the tax receipts of gov- 
ernments were reduced by a like amount.®* 

The apparent success of the tax commission in advising the 
state board, and in bringing about a decided improvement in 
the assessment of property since 1931, leads to the suggestion 
that perhaps it would be better to abolish the state board alto- 
gether, and vest full power of making final decisions in the 
tax commission.®^ The possibility of such a change was sug- 
gested to both Commissioner Humphrey and Assistant Exam- 
iner Morris, and the reaction was unfavorable in both in- 
stances. Mr. Humphrey admitted that in theory the tax com- 
mission is much better equipped to carry on such work, but he 
seemed to harbor a strong fear that some future governor might 
pack the commission with men friendly to public service corpo- 
rations with the result that valuations would be drastically re- 
duced. He was of the opinion that while isolated members of 
the equalization board might also favor the utilities, chances 
were that a majority of the elective members of the board would 
be honest and impartial, striving always for the fair and uni- 
form valuation of all types of property.®® Mr. Morris agreed 
with Mr. Humphrey in emphasizing the need for checks and 
balances in the assessment of property in Oklahoma. However, 
he admitted that in theory it would be better to place absolute 

pp. 17, 18, 35. 

As a matter of fact, an attempt was made in 1916 to secure the adop- 
tion of a constitutional amendment that would have abolished the State Board 
of Equalization and vested its power in an appointive tax commission, but the 
amendment was defeated by a three-to-one vote (State Question No. 81, 
Directory of the State of Oklahoma, 1933, pp. 125-26). 

Interview with Commissioner Humphrey, September, 1934. 
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power in an appointive commission of experts, but Oklahoma 
politics being what they are, he, too, feared that some future 
governor might place men on the commission who would be 
anything but impartial experts.®'^ 

But the fact remains that the tax commission has brought 
about such a great improvement in the valuation of public serv- 
ice corporation property and the equalization of county as- 
sessments that this work could safely be entrusted to the tax 
commission without any need for review by the state board. 
Of course, it may be argued that as long as these state agencies 
misuse their power so as to interfere with the v^ork of local 
policy-determination, it is better, at least, to have such power 
misused by an elective official than an appointive one. 

The question may well be asked why any state agency should 
have the power to equalize and correct county assessments, 
now that the state property tax has been abolished. The an- 
swer is, of course, that as long as the state places tax and debt 
limits on the financial programs of all local governments, based 
upon certain percentages of total property valuations, then the 
state must control these valuations. Otherwise local units could 
evade these limits simply by increasing property assessments. 
However, it is true that this explanation of the need for state 
supervision of property valuation would be of less significance 
if property were uniformly assessed at 100 per cent of its true 
value, for then any attempt to increase valuations so as to ex- 
pand die tax and debt powers of a local unit would be clearly 
illegal and could be frustrated in the courts by property owners. 

But reversing the question, it might be asked if there is any 
good reason why the state should not exercise control over the 
valuation of property. The strongest argument that can be 

Interview with Mr, Charles Morris, September, 1934. 

♦58 For arguments in favor of the abolition of the State Board of Equaliza- 
tion see Iteporr, pp. 398, 418, 448. 
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made against state control, even by the most extreme advocate 
of decentralized government, is that the state does sometimes 
use its power to interfere with the legislative policies of local 
government by deliberately reducing valuations. If the state 
could be depended upon to do nothing more than value prop- 
erty in strictly scientific fashion, according to the required con- 
stitutional rule of full value, then there would be the strongest 
sort of argument for the supervision of county assessment of- 
ficials by state agencies. In fact, there would be an excellent 
argument in favor of abolishing all local assessors and boards 
of equalization, and making the assessment of property strictly 
a function of state government from beginning to end. Due to 
the extremely technical nature of property valuation, this is in 
ail likelihood the only way in which entirely satisfactory re- 
sults can ever be achieved. Even with conditions at their best, 
there will always be some of Oklahoma’s seventy-seven coun- 
ties where local officials simply will not be equal to the task of 
performing this work. Furthermore, as we have seen, once the 
local assessor has completed his task, the necessary element of 
finality is lacking, due to the many agencies to which his find- 
ings may be appealed. Providing that the county equalization 
board shall review the work of the assessor, the tax commission 
the work of the county board, the state board the work of the 
tax commission, and the Supreme Court, the work of the state 
board, is the principle of checks and balances carried to an ex- 
treme. It ought to be possible to protect the rights of the prop- 
erty owner without providing so many opportunities for ap- 
peal. Probably the ideal way to correct this situation would be 
to drop all agencies below the tax commission and have it as- 
sess all property just as it now does public service property, us- 
ing field agents to provide it with purely local information. 

Certainly if the assessment of property can be made and can 
be kept strictly an administrative function, then it can be per- 
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formed by state agencies and there will be no reason why the 
formulation of local financial programs cannot be left in the 
hands of local governing boards. And even though there may 
be some good reason for preserving the office of local assessor, 
it has proved most unsatisfactory to place the assessment of 
corporation property in the hands of this official. Consequent- 
ly, the valuation of such property at least should be performed 
by state agencies. 

One final criticism may be made of the tax commission and 
its work. The 1931-35 commission, in spite of its administra- 
tive character, indulged in politics to an inexcusable degree. 
The reports of the commission in 1932 and 1934 contained to- 
tally unnecessary eulogies of Governor Murray, which read in 
parts like campaign documents. Commissioners Humphrey 
and Cornish also wrote frequent articles for the governor’s 
newspaper, praising his policies.®® 

Moreover, granting the presence of many competent subordi- 
nates on the tax commission payroll, there can be little doubt 
but that politics played an important role in the distribution of 
these jobs. In fact, the commissioners themselves admit, a bit 
naively, that “the standard, as to the appointments and em- 
ployees is: First, if there is actual need for the work to be 
done; and second, if the applicant is found to be best quali- 
fied; then, third, it has been a pleasure to recognize the recom- 
mendations of those who might be interested in the appli- 
cant.”'^® It was common knowledge, at the Capitol in the sum- 
mer of 1934, that many of the employees of the tax commission 
were being forced to contribute to, and spend their time cam- 

^^1932 Report, pp. 6-8; 1934 Report, 90-108; see files o£ Blue Valley 
Parmer, 1932-34. 

Report of the Oklahoma Tax Commission, 1934, p. 9. 
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paigning for, the candidacy of the governor’s favorite in the 
Democratic gubernatorial primaryJ^ 

Then too, letters have been sent out under the imprint of the 
tax commission containing controversial political arguments, 
such as one dated August 1, 1934, on the subject of taxation of 
banks of Oklahoma, calling for the election of a state legisla- 
ture which would not be dominated by the bankers of the state. 
This letter contained the paragraph: “In the matter of letting 
banks go untaxed on their personal [property] holdings, a 
crime is being committed against the public which ought to be 
rectified. That cannot be done if the next legislature is or- 
ganized by the bankers and their attorneys.” Perhaps such a 
condition did exist, but it would seem as if the tax commission 
should be limited by principle in such a case to a recommenda- 
tion to the governor or legislature. When it goes over the head 
of the legislature and appeals to the people through the govern- 
or’s newspaper or by letter, it is violating the spirit of scien- 
tific government and exceeding the role to be played by an ad- 
ministrative agency. 

In view of the fact that the assessment and equalization of 
property values is a hopelessly involved and confused proce- 
dure, due primarily to the many officers and agencies that have 
a part to play, it is fortunate that the courts have not made mat- 
ters worse by insisting upon the right to reverse the findings 
of these administrative agencies in any and every case. For 
instance, the tax commission reports that in 1931, the first year 
of its activity, in spite of the fact that it persuaded the state 
board to raise the valuation of railroad and public service prop- 
erty by 165,000,000, and in spite of the fact that these companies 

''i For further criticism of the "poUtical" activities of the tax commission 
see Brookings Report, p. ■452. 
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bitterly protested the commission’s recommendations before the 
state board, “not a single appeal was taken from the State 
Board to the Supreme Court of the state.”^^ 

Since 1931 some appeals have been taken to the Supreme 
Court from the state board, but not many. The writer counted 
but four such cases in the Ol^lahoma Reporter for 1934, and 
only one in which an appeal from a county board of equaliza- 
tion reached the Supreme Court. In three of these decisions the 
equalization boards were sustained. In one, the state board was 
reversed, and in one it was ordered to reassess the property of 
a railroad and consider a factor which it had ignored in mak- 
ing the original assessment.'^^ 

There is no way of ascertaining the extent to which the rul- 
ings of county boards of equalization are appealed to the dis- 
trict courts since the records of these courts are not published. 
However, one very important decision was made by the Su- 
preme Court in 1934 that will probably affect the jurisdiction of 
the district courts in these assessment cases, as well as that of 
the Supreme Court. It will be remembered that a 1933 stat- 
ute’^^ ordered both district courts and the Supreme Court to 
hear assessment cases as administrative agencies. That this law 
was without merit is obvious. Expert opinion is that in such 
cases courts should confine themselves absolutely to legal con- 
siderations. Consequently, it was not surprising when the Su- 
preme Court declared this part of the statute unconstitutional, 
saying: 

“An appeal .... to this court from assessments made by 
the State Board of Equalization, is judicial and not adminis- 
trative The legislature cannot declare .... an appeal 

from the State Board of Equalization to be administrative in 

Report of the Oklahoma Tax Commission, 1934, p. 101. 

73 See 168 Okla. 467, 495, 432; 169 Okla. 53, 334 (1934). 

74 Session Laws, 1933, c. 115. 
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character. When the State Board of Equalization has deter- 
mined the valuation of railroad property . . . . , the adminis- 
trative proceeding has come to an end.”'^® 

Henceforth, then, one may expect the Oklahoma courts to 
confine themselves entirely to questions of law in reviewing 
assessment cases, and on that basis there is no reason to suppose 
that many appeals will be made or that the courts will play an 
active part in the actual function of property valuation. 

"‘^Jn re Assessment of Kansas City Southern Railroad, 168 Okla. 495 



CHAPTER IV 


STATE ADMINISTRATIVE CONTROL OF LOCAL 
BUDGETARY PROCEDURE: THE COUNTY 
EXCISE BOARD 

J UST three years after statehood, the state legislature cre- 
ated for each county an administrative agency known as 
the excise board, with power to supervise the budgetary pro- 
cedure of all local units. Five regular county officials — the 
judge, attorney, clerk, treasurer, and superintendent of public 
instruction— made up each board, membership being ex officio. 
One explanation of the creation of this agency is that the leg- 
islature believed that the counties and towns in the eastern 
half of the state were very much in need of supervision. It ap- 
peared that these units, located in the Indian Territory part of 
the state, were adopting extravagant fiscal programs, perhaps 
because of their lack of experience in local self-government — 
and thus needed to be checked.^ 

In 1917, the membership of this board was increased to seven 
by the addition of the county assessor and one commissioner 
selected by the entire county commission. Finally, in 1931, 
following two decades of controversy and litigation concerning 
the function and power of this board, the legislature once more 

1 Biachly and Oatman, Gov&mmeni of Oklahoma, pp. 542, 555, 
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changed its composition.^ The successful candidate for the of- 
fice of governor in the 1930 campaign had largely based his 
campaign on the issue of economy in government. 

. . . he coined an epigram which appealed, with tremen- 
dous force, to those who were confronted with the confiscation 
of their property by an ad valorem taxation [jr/c]. 

“It was: 

“The time has come to apply to the spending of public money 
the same rules of economy and business administration that 
private individuals are required to apply to their own private 
affairs in these times of financial stress.”® 

Particularly, the new administration was dissatisfied with 
what it regarded to be extreme local governmental extrava- 
gance. The new governor thought that this lack of economy 
was largely due to the unsatisfactory nature of the existing ex- 
cise boards. In the words of the governor’s appointees on the 
state tax commission: 

“[In the past] tax values and tax levies had been fixed by 
County Equalization-Excise Boards composed of county officers 
who were interested in spending tax moneys, and who viewed 
taxation and public expenses from the standpoint of the tax 
spenders instead of the tax payers 

“All agreed that the tax values and tax levies should be fixed 

by independent Equalization-Excise Boards composed of 

members who had no interest in spending public moneys and 
who represented the tax payers instead of the tax spenders 

As a result, the legislature abolished both the county equal- 
ization board composed of three county commissioners, and 
the excise board composed of seven county officials; combined 
the two agencies, and reduced the membership to three. Mem- 

2 C. O. S., 1921, sec. 9694; O. S., 1931, secs. 12645, 12648. 

^Report of the Oklahoma Tax Commission, 1932, p. 7. 

^ Ibid., pp, 6, 17. 
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bership on these new boards is now ex officio, one of the mem- 
bers being appointed by the state tax commission, one by the 
district judge, and one by the county commissioners. 

The state administration seemed convinced that the change 
made in 1931 was nothing short of a revolution and that the 
new system would prove as successful as the old had been un- 
successful. 

“It is the hope and belief of the Oklahoma Tax Commission 
that the new boards will be inspired by the same high purposes 
that inspired the legislature in passing the new law: the death 
and burial of a governmental system, so fantastic and absurd 
as to forfeit any right to live; and the birth of a new govern- 
mental system, so completely in harmony with those universal- 
ly accepted principles of economy and efficiency as to be worthy 
of living and enduring.”® 

Such colorful language would certainly lead the casual ob- 
server to conclude that the older excise board must have been 
a despicable institution, the members of which wickedly con- 
spired with all local officials in bringing about a wild orgy of 
profligate spending of public funds. Actually, with the excep- 
tion of county officers, there seems to have been no great 
friendship between excise board members and local officials. 
Certainly a statement made by the secretary of the Oklahoma 
Municipal League in 1927 gives the impression that the cities 
had not found the excise boards overly willing to approve mu- 
nicipal expenditures: 

“An institution which has caused the Oklahoma municipal 

officials much worry is the county excise board The 

board is authorized to revise and correct the spending plan, 
increasing or decreasing items. On its face .... it is a direct 

5 General Letter o£ Instructions to the County Equalization-Excise Boards, 
p. 13. 
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infringement on home rule. The board is composed of seven 

county officers These officials are usually farmers. The 

effect of the law, if enforced, would be to throw municipal ex- 
penditures before a board of farmers for review.”® 

In view of the bitter attack which had been made on the 
older boards because of the role played by county officials, it 
is rather surprising that the county commissioners were per- 
mitted to pick one of the members of the new board. And 
certainly if one unit of local government is to have special rep- 
resentation on such an important agency, all units of govern- 
ment should be entitled to the same privilege. Likewise, there 
is little to be said for the appointment of each of the three mem- 
bers of the boards by a different authority. For this method 
can be claimed only those dubious advantages pertaining to 
any system of checks and balances. The tax commission dur- 
ing the Murray administration, as will shortly be seen, followed 
the guiding principle of economy in government in making its 
selections, whereas the county commissioners naturally selected 
men somewhat more sympathetic toward the legitimate ex- 
penditure of public funds. Consequently, there was a tendency 
for the personnel of some excise boards to be torn between the 
conflicting desires of these two factions. So far as could be dis- 
covered, the district judges have not been influenced as a group 
by any single principle in making their appointments, and the 
selection in each county has depended on the whim of the par- 
ticular judge in question. In fact, there seems to be no logical 
reason why these judges should have any say in the selection of 
the personnel of an administrative agency of this type. The 
official function of the district judge is only indirectly related 
to the problem of public finance. 

® Harry Barth, “Free Cities in Oklahoma,” National Municipal Review, 
XVI (November, 1927), 708-14. 
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I£ the excise board finally assumes its correct position as an 
administrative agency possessing only ministerial power, rather 
than a legislative agency with discretionary power, it would 
seem best to vest the full power of appointment in the tax com- 
mission. Only in this fashion will the boards ever attain the 
uniform, scientific character which their function demands. 
If, on the other hand, these boards are finally granted full dis- 
cretionary power to revise local budgets — something that would 
be very unfortunate — their members must be made directly 
responsible to the people and in some manner, elective, if the 
democratic principle is to be preserved in Oklahoma. A bill to 
make the excise board members elective was introduced in the 
legislature in 1924, but did not pass. Such a system would have 
little logical justification, unless the change were made a step- 
ping-stone to the consolidation of all local governments in the 
same area, the excise board becoming the new metropolitan 
legislative body. But in all likelihood, even though excise 
boards were made elective, local governing boards probably 
would be preserved in much their present form, and the re- 
sulting system would hardly be consistent with the modern 
idea of scientific budgetary procedure. For there would be one 
legislative body to run the government and determine its finan- 
cial needs, and another to control the revenue side of the budget 
and set the tax rate. Revenue and appropriations are necessa- 
rily integral parts of a budget and should logically be subject 
to the control of the same legislative body. The popular belief 
in Oklahoma that because local governing boards are “tax 
spenders,” they are “enemies of the people” and should not be 
tax raisers, is utter foolishness. 

The Function of the County Excise Board 

By the terms of the 1917 legislation (as amended in 1933), 
the powers of the excise board are enumerated, and a plan of 
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budgetary procedure prescribed for local units of government. 
The governing boards of all municipalities are to meet on the 
first Monday of July of each year (directors of school districts 
on the second Tuesday of July) and prepare in writing a finan- 
cial statement of the true condition of their governments at the 
close of the past fiscal year, and an itemized statement of the es- 
timated needs for the current year. These statements are to 
show the several amounts necessary for the current needs of 
each separate officer and department of the municipality, the 
sinking fund requirements, and the various items of probable 
income from sources other than ad valorem taxation. The 
proper itemization of these estimates is prescribed in no incon- 
siderable degree.’ 

After the estimates have been prepared by the local govern- 
ing boards, they must be published in local newspapers or 
posted as prescribed by the law. The estimates are then filed 
with the county excise board; county estimates by July 10; 
town estimates by July 15; city estimates by July 20; depend- 
ent school district estimates by July 25; and independent school 
district estimates by July 30. To insure that these estimates will 
be ready for the excise board on the required dates, the law 
further requires that all subordinate officers and boards must 
provide the governing boards of their municipality with the 
proper figures showing the earnings and operating cost of their 
departments during the past year, and estimates for the cur- 
rent year, by the first Monday in July of each year.^ 

The excise board is directed to begin meeting at the county 
seat on the first Monday of July and continue meeting until its 


Session Laws, 1933, c. 115, sec. 11; Session Laws, 1935, c. 66, art 13. 
The estimates as submitted by the local governing boards and the budgets as 
approved by the excise boards, are prepared on forms provided by the state 
examiner and inspector (O. S., 1931, sec. 3729). See chap. vii. 

® O. S., 1931, sec. 12676; Session Laws, 1933, c. 115, sec. II. 
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work is completed. The board members are paid at the rate o£ 
six dollars a day, but the total number of days for which they 
can receive pay is definitely limited to from thirty to seventy, 
depending on the assessed valuation of the county. These 
boards are authorized to examine the estimates submitted, and 
“to revise and correct any estimate certified to them by either 
striking items therefrom, increasing or decreasing items thereof, 
or adding items thereto, when in its opinion the needs of the 
municipality shall require."^ (Italics by Carr.) This last clause 
would seem to vest in the excise board the power to use its 
own discretion in approving or rejecting requested appropria- 
tions. And since the board can increase or decrease items of 
appropriation, strike out entire items, or add entirely new 
ones, it would seem as though no agency could well be vested 
with greater power of administrative control over the financial 
programs of local governments. 

After having corrected these estimates as may be necessary, 
the excise board is ordered to approve the items, “and appro- 
priate the respective amounts thereof for the purposes so found 
to be necessary.” These appropriations must be separately 
stated and none shall be available for the use of more than one 
department or office. In addition to the appropriations for cur- 
rent expenses, the board must appropriate the amount required 
by law to meet sinking fund needs.^® 

The appropriations having been approved, the excise board’s 
final function is to determine the resulting ad valorem tax 
levies. The board is ordered to determine these taxes by the 
proper comparison of total appropriations with the total as- 
sessed valuation of property subject to taxation, making a 

9 0. S., 1931, sec. 12650; Session Laws, 1933, c. 115, sec. 12615; Session 
Laws, 1935, c. 66, art. 13. lO Session Laws, 1935, c. 66, art. 13. 

It will be recalled that the same three men have played an important 
part in the determination of property assessments. 
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proper allowance for probable delinquency in tax payments 
before setting the levy. For years this allowance was figured 
arbitrarily at 10 per cent of the appropriation. But in 1933, as 
a result of the depression, the legislature changed this pro- 
cedure to permit the excise board to set the delinquency al- 
lowance at 10 to 20 per cent, after having taken into consider- 
ation the actual delinquency that has resulted during the pre- 
ceding year.’^^ Before adding this delinquency allowance, the 
board subtracts from the sum to be raised by ad valorem tax- 
ation any cash surplus balance available from the previous 
year or years for, obviously, no delinquency margin need be 
provided against cash revenue actually on hand. On the other 
hand, sums represented by a non-cash surplus balance from a 
past year still in the form of uncollected delinquent taxes, and 
the amount of probable income for the current year from 
sources other than ad valorem taxation, are not subtracted from 
the total appropriations until after the allowance for delin- 
quency has been made.^^ Thus: 


Total appropriations $100,000 

Cash surplus 10,000 


I 90,000 

10 per cent allowance for delinquency 9,000 


I 99,000 

Surplus represented by delinquent taxes, 

and revenue from non-tax sources 29,000 


Amount to be raised by ad valorem levy | 70,000 


12 0. S., 1931, sec. 12678; Session Laws, 1933, c. 85. 
Session Lam, 1933, c. 85. 


110 State Control of Local Finance in Oklahoma 

Thus a margin of safety is provided against possible delinquent 
revenues from both ad valorem and miscellaneous sources. But 
the law, in very illogical fashion, provides that when a munici- 
pality derives all of its revenue from miscellaneous sources, no 
ad valorem tax being necessary, no margin for delinquency 
shall be provided. It is utterly illogical to provide that a mu- 
nicipality that receives as little as 1 per cent of its total revenue 
from the property tax should set up a margin of 10 or 20 per 
cent for delinquency in the revenue from the property tax and 
all other sources as well, and then provide that the municipality 
that receives 100 per cent of its revenue from non-property-tax 
sources shall make no allowance for delinquency whatsoever. 

Finally, the separate levies are certified by the excise board to 
the county assessor, who prepares the tax rolls; and the appro- 
priations are certified to the clerk of the local unit of govern- 
ment, whereupon “each clerk .... shall open and keep an 
account with the amount of each item of appropriation, show- 
ing the purpose for which the same is appropriated and the 
date, number and amount of each warrant drawn thereon. No 
warrant or certificate of indebtedness in any form, shall be is- 
sued, approved, signed, attested, or registered on or against any 
appropriation for a purpose other than for which the said ap- 
propriation was made, or in excess of the amount thereof.”^^ 

However, when the public welfare so requires, the excise 
board is authorized to convene in special meeting and make 
additional appropriations. But the original as well as the sup- 
plementary appropriation cannot exceed the income and reve- 
nue available for the year. In requesting a supplementary ap- 
propriation, local officials are directed to submit to the excise 
board a statement showing the financial condition of the mu- 
nicipality at the end of the last fiscal month, and the amount 


Session Laws, 1933, c. 85. 
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and purpose of the requested additional appropriation. If any 
current expense fund contains a surplus, the excise board may- 
transfer funds and make the additional grant in an amount not 
to exceed this surplus. If no such surplus exists, or is insuffi- 
cient, the excise board may cancel in whole or part the remain- 
ing portions of any appropriation to another department of the 
local unit, with the exception that all unpaid claims and pend- 
ing contracts must be cared for. These funds are then trans- 
ferred to the department needing the supplementary grant. 
However, the officials of the department which is to lose part 
of its original appropriation must be given an opportunity, if 
they desire, to appear before the excise board and protest the 
proceedings.^^’ 

These statutes prescribing the form of budgetary procedure 
provide for little variation in the treatment of the three sep- 
arate units of local government. Furthermore, as will now be 
seen, judicial interpretation of these legal provisions has tended 
to strengthen the element of uniformity. 

As has been suggested, a reading of the law describing the 
power of the county excise board naturally leads to the suppo- 
sition that this board has broad discretionary power to review 
and revise the budgets of local units of government as it sees 
fit. In view of the fact that the Oklahoma Constitution grants 
the right of home rule to cities,^® and since the county excise 
board is clearly an agency of state government, a rather obvious 
conflict between constitutional and statutory law seems to re- 
sult. But after much litigation and a long series of decisions, the 

Oklahoma Constitution, art. 10, sec. 26; O. S., 1931, sec. 12680. The 
Oklahoma Supreme Court has recently held that an excise board has no di- 
cretionary power to refuse to approve a supplementary appropriation where a 
local governing board has shown that the need for such an appropriation ex- 
ists, and that the necessary revenue is available {Excise Board of Tulsa County 
V. State ex rel Board of Education of City of Tulsa, 168 Okla. 216 [1931]). 

Oklahoma Constitution, art. 18, sec. 3. 
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Oklahoma Supreme Court has finally succeeded in nullifying 
this conflict by interpreting the statutes in such fashion as to 
reconcile them with the Constitution. Moreover, in many of 
its decisions, the court has not considered solely the question 
of the rights of home-rule cities, but has broadened the prob- 
lem so as to raise the more comprehensive question of the legal 
relationship between the excise board and all local units of gov- 
ernment. Consequently, because of the apparently decisive 
manner in which the law vests supervisory powers in the ex- 
cise board, it is of no little importance to note at some length 
the interpretation which the Supreme Court has given this 
power. 

In the year 1917 the Supreme Court was called upon to 
decide whether taxation is a matter of purely local, or gen- 
eral statewide, concern, under the municipal home-rule pro- 
vision of the Constitution.^’^ The court favored the financial 
independence of the city, holding that provisions in the charter 
of the city of Collinsville regulating the method of levying and 
collecting taxes for purely municipal purposes, should prevail 
over state law providing for different procedure. 

The effect of this decision naturally led some home-rule cities 
to believe they could incorporate provisions on budgetary pro- 
cedure in their charters, contrary to the provisions of state law. 
Would it then be necessary for such cities to comply with the 
orders of the county excise boards.? These questions were soon 
answered in a decision which has proved of no little signifi- 
cance in the history of the financial relationship between state 
and local government in Oklahoma. Oklahoma City sub- 
mitted its annual budget to the excise board and when that 
agency ordered certain changes, the local officials rebelled and 
went to court to prevent the excise board from revising the 

17 Collinsville v. Ward, 64 Okla. 30 (1917). 
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budget. The Supreme Court in its decision went even further 
than it had in the Collinsville case and held that all items in 
the Oklahoma City budget were related solely to local affairs; 
that the power to revise this budget rested with the mayor and 
the city commissioners; and that the excise board had no auth- 
ority thereover.^® 

As a result of this decision, it seemed that the power of the 
excise board over the city was considerably less than its power 
over the county and school district. But having rendered this 
somewhat surprising decision, the Supreme Court at once be- 
gan to beat a retreat and, without ever specifically reversing 
the Bodine decision, proceeded to hand down several decisions 
of a decidedly different nature. In 1924, the court clearly over- 
ruled the Collinsville case, when once more it was faced with 
a city charter provision dealing with taxation, in conflict with 
state law on the subject. This time the court held that taxation 
was a matter of general state concern, and that state law must 
prevail over charter provisions: “ . . . . the arbitrary power of 
taxation is subject to the regulation of the supreme sovereign 
power, which in this case is the state. This is necessary in order 
that the tax system may be uniform and afford all citizens 

equal protection of the laws We know of no subject 

that general laws are so peculiarly applicable to as that of tax- 
ation The various municipalities of this state that have 

adopted a charter cannot provide for the collection of munici- 
pal ad valorem taxes in a manner different from that provided 
by the general laws of the state.”^® At the same session of court 
it was held that a charter city could not levy a general fund 
tax in excess of the limit set by the state legislature by follow- 
ing procedure provided in its own charter, but must, if it 

Bodine v. Oklahoma City, 79 Okla. 106 (1919). 

3 0Sflp«/pa v. 101 Okla. 22 (1924). 
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wished to exceed this limit, abide by the procedure prescribed 
by the state legislature.^® 

Following these decisions placing municipal taxation under 
state control, it was inevitable that the question should once 
more be raised: whether the city budget was still beyond the 
control of the excise board. Again Oklahoma City’s system of 
budgetary procedure became the subject of litigation. This time 
the issue concerned the right of the city officials under the city 
charter to order the county to collect the proper tax as deter- 
mined by the city budget, without submitting the budget to 
the excise board and permitting it to set the tax rate, as the law 
directed. The court held that the city must submit its budget 
to the excise board and permit it to set the tax rate. Had the 
court thereby reversed the Bodine decision } Not at all. It care- 
fully distinguished this decision from the Bodine case by point- 
ing out that in that case the city had submitted its budget to 
the excise board and was willing to let that agency set the tax 
rate, but had objected when the excise board actually tried to 
revise the requested appropriations and scale them down. But 
in the present case, the city had not even submitted its budget 
to the excise board. The court ruled: 

“The attempt of the city of Oklahoma to prescribe and fix 
the duties of the county clerk and treasurer of Oklahoma coun- 
ty was without constitutional or legislative authority, and the 
city cannot substitute a system of its own in lieu of the system 
prescribed by the general laws of the state, and therefore the 
excise board of the county has exclusive jurisdiction to review 
the estimate submitted by the city for the purpose of determin- 
ing whether the items submitted were within the [tax] limi- 
tation fixed by the statute and such other purposes as prescribed 
by the general laws of the state.”^^ 

20 Oklahoma News Co. v. Ryan, 101 Okla. 151 (1924). 

21 Ryan v. Roach Drug Co., 113 Okla. 130 (1925), 
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Thus, in so many words, the court said that in the Bodine 
case it had held that the excise boa'„ ! could not revise a city 
budget; but that it had not said the board could not review 
such a budget. Consequently it was now held in the Ryan 
case that a city must submit its budget to the excise board so 
that the board may see that the budget complies with state 
law. If it finds the budget to be satisfactory in this respect, 
then the excise board is to determine the general fund levy and 
certify the result to the proper county tax official. It should be 
noted that the effect of this decision is to require the city to 
follow exactly the same procedure as the county or school dis- 
trict in submitting its budget to the excise board for review. 

However, the Supreme Court soon made it clear that it had 
not meant to subject the municipal budget to the whim and 
caprice of the excise board and that this agency’s powers of 
“review” are very definitely limited. A question was raised 
whether the budget submitted by the city to the excise board 
must include the appropriation for its utility departments 
(water and light plants) when such departments are self-sup- 
porting. The court held against the submission of these figures 
and pointed out: 

“The sole purpose of the creation of the excise board appears 
to have been to provide a board whose sole duties are to levy 
the necessary ad valorem taxes to meet the needs of the various 
subdivisions of the state, and to keep such levies within the 
limitations fixed by the Constitution and the various statutes 
relating to governmental affairs.”^^ 

A few years later, the Supreme Court held that the govern- 
ing board of the local unit of government can decide whether 
to place the earnings of a utility department in the general fund 
or the sinking fund, thereby reducing either the general or 

City of Pawhiiskji v. Pawhus\a Oil and Gas Co., 118 Okla. 201 (1926). 
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sinking fund levy. The excise board was held not to have the 
power to order that such funds be used to retire the debt cre- 
ated by the establishment of the utility.^® 

As a result of the 1931 change in the composition of the ex- 
cise board, the question arose whether the powers of the new 
board were exactly the same as those of the old, or whether the 
legislature had meant that the powers of this new board should 
be increased, even though no actual change had been made in 
the provisions of the older law dealing with the power of the 
excise board. The directions issued to the seventy-seven coun- 
ty excise boards by the newly created state tax commission 
in 1931 clearly indicated a belief that the new board’s powers 
were more extensive than those of the old. These directions 
order the “new boards .... to determine what moneys are 
actually necessary for local government, and to have the cour- 
age to refuse to make appropriations where the same are found 
to be not actually necessary.” The commission went on to 
make a statement involving an extraordinary type of logic: 
“These new boards are to represent those who pay the taxes 
and not to represent those who expend the taxes; and they will 
bear the same relation to local government, in the matter of 
levying taxes and making appropriations, that the legislature 
bears to the state government, in the matter of levying taxes 
and making appropriations.”^^ 

It apparently did not occur to the state tax commission that 
it was being slightly inconsistent in ignoring the city councils, 
school boards, and county commissions, and comparing the 
appointive county excise board, an administrative agency, to 
the elective state legislature, the foremost policy-determining 
agency in the state of Oklahoma! 

23 In re Tax Levies of City of Woodward, 143 Okla. 204 (1930). 

24 General Letter of Instructions, p. 11. 
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It is surprising to discover how many times the question of 
the county excise board’s power has been before the Supreme 
Court since the passage of the 1931 law. In numerous cases, 
the court has been called upon to hold that the excise board’s 
power is largely ministerial rather than discretional. A very 
interesting case arose in 1932 when the excise board of Carter 
County attempted to strike out an item in the budget of the 
city of Ardmore, providing for leasing an airport at a cost of 
$5,000 for the year. It was admitted that the total estimate and 
the resulting levy were within the constitutional and legislative 
limits. The dispute was simply the result of a difference of 
opinion between the Ardmore city council and the excise board 
as to whether the airport should be financed from current rev- 
enue on a lease basis, or bought outright with borrowed funds. 
The court held that the excise board had no right to substitute 
its judgment for that of the city council under such circum- 
stances: 

“ .... we are of the opinion and hold that cities have au- 
thority to assess taxes for matters of purely local concern and 
that their discretion therein is not subject to review by the ex- 
cise board so long as they are within the limitations provided 
by the legislature under the provisions of the Constitution.”^^ 

The court then proceeded to consider the meaning of the 
original act of 1917, upon which the power of the excise board 
still rested, and came to the conclusion that the sole legal pow- 
ers of the excise board are: to increase or add items to the ap- 
propriation estimate when the local government has failed ade- 
quately to provide for some governmental function required by 
law; to strike items from the estimate when the proposed ex- 
penditures are either clearly illegal, or unauthorized by law; 

25 Cj/y oj Ardmore v. Excise Board of Carter County, 155 Okla, 126! 
(1932). 
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and finally, to decrease items if the total appropriation calls for 
a levy that will be above the legal limit. 

“The striking of items therefrom, increasing or decreasing 
items thereof, or adding items thereto, are the manner of ex- 
ecuting the power and authority granted to the excise board 
to revise and correct the estimate certified to it. They carry 
with them no authority to substitute the judgment of the excise 

board for the discretion of the local governing authority 

If the authority for the expenditure estimated to be needed ex- 
ists, the discretion as to whether or not it should be made is 
with the local governing body and that discretion is not subject 
to the discretion of the excise board. 

The court referred to section 20 of article 10 of the Okla- 
homa Constitution, which reads: “The legislature shall not 
impose taxes for the purpose of any county, city, town or other 
municipal corporation, but may by general laws, confer on the 
proper authorities thereof, respectively, the power to assess and 
collect such taxes.” This provision, the court said, not only for- 
bids the legislature to impose local taxes, but prevents the legis- 
lature from creating any board or commission to represent it 
in imposing local taxes. The excise board was to be considered 
as a state board and was hardly the proper local authority in 
which the legislature could vest the taxing power. Only a local 
governing board is a “proper authority.” Therefore the excise 
board cannot use its own discretion in approving the budget, 
nor actually impose taxes, but can only estimate the tax which 
has, in effect, been already determined by the local governing 
board when it submits a tentative budget to the excise board. 

However, the court made an otherwise straightforward de- 
cision rather confusing by pointing out that this constitutional 
provision only limits the legislature as to local taxes which are 
levied for purely municipal purposes, and that when the state 
has a sovereign governmental interest in an activity of local 
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government, such as police protection or the maintenance of 
schools, the legislature can impose local taxes if it desires. Con- 
sequently, whereas the excise board only acts as a supervising 
agency over local government, when expenditures and taxes are 
local in nature, it acts as the state’s agent respecting local ex- 
penditures and taxes in which the state has a sovereign inter- 
est, and may change such budgetary items as it sees fit, unless 
limited by other statutes. As a result of this decision, it would 
seem that the state might claim a sovereign interest in most of 
the activities of the county and school district, and many of 
the city; and might, if it wished, grant the excise board full 
power of control over these activities. However, the court spe- 
cifically pointed out that school districts are immune from any 
such control, since even though the state has a sovereign inter- 
est in everything the school district does, the legislature by law 
has specifically forbidden the excise boards to reduce the esti- 
mate and levy approved by the voters of the school district, if 
legal.^® Concerning those activities of county and city govern- 
ment in which the state has a sovereign interest, the court was 
not so specific. But the spirit of this and later decisions seems 
to imply that the court thinks the legislature has not granted 
the excise board the broad power that it might, to interfere in 
such matters. 

That the judges of the Supreme Court in these excise board 
decisions are influenced by personal beliefs as well as by legal 
considerations, is shown by the following paragraph from the 
dissenting opinion in the Ardmore decision : 

“The excise board has the right under the statute to exercise 
its sound discretion in striking said item from the estimated 
needs prepared by the city of Ardmore. The excise board has 
the right under the statute to exercise its sound discretion in 


26 See 0. 5.. 1931. sec. 12675. 
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striking items from the budget prepared by counties, cities, and 
towns deemed by said board to be unnecessary to the public 
needs of a municipality. However, I also believe that if the 
excise boards act capriciously and arbitrarily their acts are then 
subject to review. The prodigal spending of the taxpayers’ 
money for unnecessary governmental frills has brought dis- 
tress and disaster to the taxpaying public and thei'e should be 
a chec\ against public officials who give no heed to the burdens 
that they pass upon the taxpayers by incurring unnecessary ob- 
ligations.” (Italics by Carr.) The last sentence gives the judge 
away, and indicates that the wish was father to the thought, in 
the writing of this dissent. 

The Ardmore decision did not seem to end the controversy 
and a few months later the Supreme Court heard six additional 
cases on practically the same point of law. Indeed, the rule of 
res judicata seems to have little significance in these cases, for 
while one might suppose that the law had been clearly defined, 
the court went right on hearing new cases. Though it is true 
that all of these decisions are, for the most part, consistent with 
one another, it almost appears that the Supreme Court has been 
acting as an administrative agency rather than a judicial tri- 
bunal, always ready to settle any difference of opinion between 
a local government and an excise board.^’^ 

One of these cases concerned the city of Okmulgee, and the 
court handed down a decision that is even more detailed than 
that in the Ardmore case. The excise board of Okmulgee 
County had revised the proposed budget of the city of Okmul- 
gee. Of seventy-nine separate items, five had been eliminated 
and forty-one reduced. The total appropriation originally re- 

For instance during the year 1932 the court rendered at least thirteen 
very similar decisions bearing on the power of the excise boards. See VoL 
155, pp. 126, 174, 214, 227, 122, 121, 120, and Vol. 156, pp. 190, 192, 
193, 200, 261, of the Oklahoma Reporter. 
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quested by the city amounted to |182,500, which already repre- 
sented a reduction of $55,264 over the appropriation of the year 
before. Nevertheless, the excise board, with an almost insane 
determination to effect economy in government, reduced the 
budget to $135,735, in large part by slashing the salaries of mu- 
nicipal officials. It was admitted that the original request for 
$182,500, could have been approved and the resultant levy 
would have been within the legal limit. However, the excise 
board claimed: 

“That the State of Oklahoma has by law placed upon them 
the final duty and responsibility to the citizens of the state, 
resident or owning property in Okmulgee County to see that 
the burden of taxation for all governmental functions of said 
county and the municipal subdivisions thereof is legally and 
equitably placed, and that in the discharge of said duty it is not 
only their privilege, but their obligation to see that all restric- 
tions of law, and of expedience within the law, are observed 
in estimating the needs and receipts, and fixing the limit of the 
tax levy for said county, and the several municipal subdivisions 
therein.”^® 

The court rejected this claim, holding that the act of 1931 
had not altered the power of the excise board and that the de- 
cision in Bodine v. Oklahoma City still prevailed. 

“We conclude that the Bodine case .... is controlling on 
the question at issue and that the excise board is without au- 
thority to proceed in the instant case, in changing, altering or 
reducing the estimated needs of said city for its necessary cur- 
rent expenses for the fiscal year in question.” 

In the light of the Ardmore decision, it is interesting to note 
that while certain of the changes made by the Okmulgee Ex- 
cise Board involved expenditures in which the state might 

State ex rel. City of Okmulgee v. Moroney et al., 156 Okla. 200 (1932). 
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claim a sovereign interest, such as a reduction of $6,080 in po- 
lice salaries, nevertheless the court held against the excise board 
as to every change it had made. One can only conclude that 
the court was holding that even though police protection is an 
activity in which the state has a sovereign interest, the legis- 
lature has apparently not chosen to grant the excise board dis- 
cretionary power to revise such a budgetary item. 

At the same session, the Supreme Court made it clear that 
the school district, also, is not subject to the whim of the excise 
board. The excise board of Marshall County had reduced the 
appropriations of School District No. 34 from $4,322 to $2,804, 
and set the levy at 4.53 mills, even though the voters had ap- 
proved an extra 10-mill levy. The court held that the excise 
board can only reduce a school levy as approved by the voters, 
when the total appropriation requested does not require the 
full levy. Similarly, as to the number of teachers to be engaged 
by the school board, the court held: “ . . . . that the question 
is for the determination of the school district, and the excise 
board may not usurp that function of the school district by 
refusing to approve an estimate therefor, or by refusing to fix 
a rate of tax levy where the same can be fixed within the con- 
stitutional and statutory limitations .... and within the 
amount fixed by a majority of the voters of a school district 
voting at an election held for that purpose.”^® 

Likewise, the court has held that the power of the excise 
board to revise county budgets is similarly limited where the 
expenditure in question is authorized by statute: “ . . . . the 
general power conferred upon the excise board by the general 
statute to revise the various items of estimates does not extend 

Excise Board of Marshall County v. School District No. 34, 156 Okla. 
26i (1932). 
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to the estimate of the (county) commissioners made under 
.... special statute 

It is true that the court has denied the excise board the right 
to dictate the disposition of municipal departmental earnings. 
Nevertheless, the belief of some city governing boards that if 
the earnings of their utilities pay the entire current operating 
cost of city government, making unnecessary a general fund 
tax, the operating budget for all city expenses need not be sub- 
mitted to the excise board, is erroneous. For the excise board 
must always review the budget, add required items omitted, 
and strike illegal or unauthorized items, if necessary, even 
though no tax is to be levied. It cannot, however, reduce items 
of appropriation; there can be no question of bringing the ap- 
propriation within the revenue available from the ad valorem 
levy, since there is none. 

One interesting thing about all of these rulings by the Su- 
preme Court is that almost without exception the court has 
found it unnecessary to hold legislation unconstitutional in 
rendering its decisions. Instead, it has chosen to give all am- 
biguous laws an interpretation making it possible to reconcile 
them with various constitutional provisions, although in some 
cases this procedure has necessitated ignoring the obvious 
meaning of a statute. Certainly this is true of the 1917 legisla- 
tion which clearly seems to grant the excise board full discre- 
tionary power “to revise .... any estimate .... when in its 
opinion the needs of the municipality shall require.”*^ It was 
only by ignoring the clear meaning of this law that the court 
was able to rule that the excise board has the same power over 
county, city, and school district. If it had given the act its ob- 

Excise Board oj Cree\ County v. State, 105 Okla. 102 (1924). See also 
Opinion of Attorney -General, November 17, 1931, to the effect that the excise 
board may not decrease salary items in county budgets. 

31 o, S., 1931, sec. 12677. 
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vioiis interpretation, it might have held the county and school 
district subject to such complete control, but it would almost 
certainly have had to hold the law unconstitutional as it af- 
fected home-rule cities. 

The Personnel of the County Excise Board 

To gain a practical understanding of the real significance of 
the excise board as an agency of control, it is fully as impor- 
tant to investigate the meaning of the human factor in this re- 
lation as it is to study laws and court decisions. 

The three groups of excise board members of seventy-seven 
each, divided on the basis of method of appointment, seem to 
have no special distinguishing characteristics, and there is little 
to be gained by separating these groups for purposes of inves- 
tigation. About the only interesting discovery in this respect 
concerned the place of residence of the members of the three 
groups. Of the total board membership of 231 men, 106 lived 
in their respective county seats, which were for the most part 
the largest cities in the counties, while 125 lived elsewhere.''’^ 
Forty-four of the seventy-seven members appointed by the dis- 
trict judges lived in the county seats, thirty-four of those ap- 
pointed by the county commissioners, and only twenty-eight 
of those appointed by the state tax commission.'"^ When que- 
ried as to why nearly two-thirds of the appointees of the tax 
commission lived either in small towns or rural districts, one of 
the members of the tax commission asked the writer why they 
should live anywhere else. But when pressed, he finally ad- 
mitted that the commission had consciously avoided the city 
element in making its selections, because it felt that the real 
sentiment for economy was to be found among the rural sec- 

32 This discussion concerns the 1931-35 board members. 

33 Figures compiled from the Directory of the State of Okjahoma, 1933. 
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tions of the state, and that city dwellers have been influenced 
too much by chamber of commerce “ballyhoo” for bigger and 
better public improvements. He added that the commission 
assumed that the county commissioners would select men who 
would favor liberal public expenditures, that the district judges 
might be a little more conservative in their selections, but that 
it was primarily up to the tax commission to further the cause 
of economy by appointing men who would accept its advice 
and would enforce the law as the commission interpreted it. 
Naturally, it looked for such men among a class it knew it 
could count on — the rural element which had so whole-heart- 
edly endorsed Governor Murray’s plea for economy in the 1930 
campaign. However, the commissioner thought that there was 
little danger that such rural appointees would be unduly un- 
sympathetic toward the financial needs of city government, al- 
though he frankly admitted that he thought that most city of- 
ficials were extravagant “tax spenders,” and that no great harm 
would be done even if the excise boards were somewhat severe 
in their treatment of city budgets. 

From the state examiner’s office much more definite informa- 
tion was obtained on this subject. Assistant Examiner Morris 
said that members of the excise boards appointed by the tax 
commission in 1931 had been selected with the one idea in 
mind that most local officials are stupid or corrupt and require 
constant watching. In most cases, a local committee of resi- 
dents from the different counties had called on Governor Mur- 
ray, advised him along the lines wherein he desired advice, and 
then the advice was passed along to the governor-appointed tax 
commission. Thus, in practically every selection made by the 
tax commission, Governor Murray’s philosophy of economy in 
government was evident. Asked whether he thought Murray 
had been trying to strengthen his personal political machine by 
these appointments, Morris replied that he thought not, and 
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crave the governor credit for sincerity of purpose in this respect. 
However, he was of the opinion that the tax commission ap- 
pointees on the excise boards were the “hardest nuts to crack” 
when local officials had dealings with the boards, and the worst 
of all members when it came to a question of an inflated dic- 
tatorial concept of power. In his opinion, these were the men 
who opposed the expenditure of public funds because of an 
irrational desire for extreme economy, and who have little sym- 
pathy for even the legitimate financial needs of local units of 
government.^^ Such an opinion is of no little significance, for 
the state examiner’s office keeps in very close touch with local 
government. And the opinion is in no way the result of ill- 
feeling toward Governor Murray or the tax commission, for in 
the 1934 campaign, State Examiner Rogers was one of the few 
state officials who was on good terms with the governor and 
received his support. 

Of the excise board members found in the Harlow volume, 
Mailers of Government in Oklahoma, a slightly larger number 
were tax commission appointees than district judge or county 
commissioner appointees. Practically all of these men had 
held some previous public office and had been prominent in 
political circles. However, this volume was published before 
the 1931 excise boards were appointed and naturally the very 
presence of a name on its pages tends to indicate that the man 
in question had played some political role before 1931. From a 
careful study of the biographies of twenty-one men, it was 
found that thirteen had been active in Oklahoma politics 
twenty years or more, and eight, thirty years or more. Almost 
every one of these men had held a party office such as precinct 
committeeman, member of a state central committee, delegate 
to a county or state convention, and in one or two cases, dele- 

34 interview with Mr, Charles Morris, September, 1934. 
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gate to a national convention. Many of them had held county 
offices such as commissioner, attorney, treasurer, assessor, or 
clerk. A fair number had been members of boards of educa- 
tion. But only a very few had held city or state office, although 
one man had been warden of the state penitentiary and an- 
other had been state veterinarian. 

Many occupations were represented among these men, in- 
cluding farming, banking, insurance, real estate, retail busi- 
ness, automobile repair work and operation of a theater. One 
man was president of a local chamber of commerce. Practically 
all obviously had substantial business interests and might be 
expected to have had considerable first-hand experience with 
the phenomenon of taxation. Thus, even though the group 
contained a large percentage of former office-holders who 
would perhaps have some sympathy for the problems facing 
the current local office-holders, it contained, at the same time, 
many business men and taxpayers of the type that is not al- 
ways enthusiastic about large public expenditures. 

As a matter of fact, it should be emphasized that the law re- 
quires all members of county excise boards to be property- 
holders.^^ Yet government in Oklahoma is today supported 
by a great many other taxes than the property tax, and there is 
almost no one who escapes the gasoline or general sales tax. 
Consequently, to require that excise board members be prop- 
erty taxpayers is to revert to the political philosophy of colonial 
times when property owners were the chief supporters of gov- 
ernment. The emphasis upon the ownership of property in the 
Oklahoma philosophy of government is due, no doubt, to the 
manner in which the state was settled and the resultant crea- 
tion of an army of property owners which, while it has steadily 
declined in numbers ever since, has always resisted any attempt 


35 O. 5., 1931, sec. 12645. 
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on the part of the outsider to gain control and wield power. 
One member of the excise board in Cleveland County, in which 
Norman is located, even went so far as to ascertain that the 
writer was neither a local property owner nor an ad valorem 
taxpayer, and stated in returning his questionnaire that a per- 
son holding the important office of teacher in the state univer- 
sity and director of the Bureau of Municipal Research certainly 
needed the steadying influence that comes from paying prop- 
erty taxes. 

Whether because of the method of their selection, or for 
some other reason, the general level of intelligence and ability 
of the average excise board is unfortunately low. Of course, 
in the light of the attempt on the part of many boards to as- 
sume powers that are not theirs, it might be better to say that 
the level of intelligence is fortunately low, this ignorance being 
the only safeguard against a far more extensive usurpation of 
power. Nevertheless, the excise boards have a legitimate func- 
tion to perform which is greatly hampered by this lack of abil- 
ity. The budgetary forms used in Oklahoma are technical and 
complex, and the excise boards are just as much responsible for 
the proper preparation of these budgets- as the local governing 
boards. The sad truth of the matter is that the ability of the 
excise boards in many counties sinks fully as low as that of the 
officials in some of the wretched towns and school districts 
with which Oklahoma is afflicted. 

The Exercise of Discretionary Power by the County 
Excise Board 

It is now clearly determined that the power of the excise 
board merely entitles it to review local budgets for compliance 
with state law, and to set tax rates within the legal limits. The 
question, however, suggests itself: Do all of the county excise 
boards actually comply with the decisions of the Supreme 
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Coort? And even if they do, are they necessarily deprived of 
ail discretionary power in reviewing local budgets? In other 
words, it is very important, indeed, to determine whether the 
excise boards act in a purely ministerial capacity, simply com- 
pelling local units to obey state law, or in a legislative capacity, 
telling local units what they can or cannot do. It should be 
noted at once that there are seventy-seven of these adminis- 
trative agencies, reviewing the budgets of seventy-seven coun- 
ties, hundreds of cities and towns, and thousands of school dis- 
tricts. Is it not possible that in many instances county excise 
boards are actually altering items in local budgets, not because 
of their illegality but because the excise board considers them 
unwise ? And may not such illegal use of power go unnoticed 
and unchallenged? 

The very frequency with which the Supreme Court has been 
called upon to reiterate its rulings upon this subject indicates 
a continued unwillingness on the part of excise boards to com- 
ply with these decisions. It is only necessary to run through 
state newspapers issued during the late summer months of each 
year to find numerous news items to the effect that local of- 
ficials are quarreling with excise boards and seeking writs of 
mandamus to compel them to accept budget estimates as sub- 
mitted, without downward revisions.^® 

This question of the power which the excise boards do ex- 
ercise, was discussed with several state officials and with many 
private citizens, and the opinions expressed were interesting, if 
varied. Mr. Humphrey of the tax commission was inclined to 
be evasive, and said that he had no idea whether excise boards 
were exceeding their powers, but was forced to admit it was 

36 See Guthrie Daily Leader, September 17, 1934; Oklahoma City News, 
September 19, 1934; Norman News, September 14, 1934; Daily Oklahoman, 
October 6, 1934; Morris News, August 30, 1934; Daily Oklahoman, Septem- 
ber 16, 1934. 
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possible. However, he was inclined to justify such procedure, 
if it exists, saying, “The people are their own worst enemy,” 
and implied that elective officials do not help matters much, 
but that the excise boards do protect the people against them- 
selves and the elective officials.®'^ 

Mr. John Rogers, state examiner and inspector, was em- 
phatic in his belief that many excise boards are exceeding their 
powers. “Some of these boards think they are God Almighty. 
You know, they really haven’t much power. Yet some of them 
try to tell local governments just how much they can spend, 
right down to the last penny.”®® Assistant Examiner Morris, 
who seems to have as intelligent and thorough-going an inter- 
est in the Oklahoma system of state control of local finance as 
any man in the state, agreed with his superior but had some 
definite ideas of his own. He is certain that there are many 
arrogant excise boards possessed of an inflated concept of their 
power, which are clearly violating the law by applying a wis- 
dom test to local budgetary programs, and getting away with 
it simply because many local governmental officials are un- 
aware of their own rights and authority, or without the in- 
clination and spunk to have a “knock-down-and-drag-’em-out” 
fight with the excise board. Morris told the story of one lone 
school teacher in Logan County who, because the excise board 
in approving the school budget cut his salary from |100 to |80 
a month when the total original estimate was well within the 
maximum revenue available, went into court, fought the mat- 
ter to a finish, and secured a writ of mandamus forcing the 
excise board to approve his original salary. But, asked Morris, 
how many school teachers, or city or county officials, for that 
matter, in some of the backward rural counties of the state. 

Interview with Commissioner Humphrey, September, 1934. 

38 Interview with State Examiner Rogers, June, 1934. 
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have enough ingenuity to take an excise board into court if 
necessary ? While Morris was talking to the writer in his of- 
fice in the Capitol, a long distance telephone call came through 
for him from local officials in one of the counties calling rather 
frantically to report that their excise board was about to cut the 
salaries of teachers in the separate schools and block the con- 
struction of a new building in one of the small districts, in both 
cases the action being clearly beyond the authority of the ex- 
cise board. Morris advised these local officials to get busy, 
fight the excise board “tooth and nail,” and secure the necessary 
writ of mandamus in the district court. Turning to me after 
the call, he said that this particular excise board was a very 
arrogant and vicious one, with a personnel of large property 
owners who couldn’t see beyond the end of their own noses, 
and were stupidly zealous of keeping down all tax rates to an 
absolute minimum. The advice which the state examiner’s of- 
fice renders in such cases is of great benefit to the local officials, 
but unfortunately not all local officials seem to realize that it 
is available.^® It was a rather curious thing to enter the state 
capitol between 1931 and 1935 and watch the appointive tax 
commission advise the appointive excise boards to exercise full 
authority in forcing local governments to cut their costs to the 
bone, and then observe the elective state examiner encourage 
elective local officials to resist the excise boards and fight in the 
courts if necessary for their legitimate right to spend public 
funds. 

Answers to questionnaires submitted to the board members 
themselves revealed that the boards exceed their powers. They 
were asked point blank whether they thought the excise board 
has the power to use its own judgment in weighing the wis- 
dom of the budgetary programs submitted to it by local units 


Interview with Mr. Charles Morris, September, 1934. 
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of government. Twenty-seven members correctly replied that 
they possessed no such powers, but nine were laboring under 
the mistaken impression that they did, and left little doubt 
that they were certainly exercising such a power, or thought 
they were. 

On the other hand, when these board members were asked 
whether they thought that the excise boards should, as a mat- 
ter of policy, be granted such power by the legislature, the an- 
swers were very different. Eighteen were in favor of such an 
expansion in power, and only eleven opposed it. Thus it is 
shown that while many board members realize the limitations 
of their present powers they are not adverse to exercising more 
complete power if and when it is granted. One interesting re- 
ply opposing such an increase in power was accompanied by a 
very pertinent comment: “I am doubtful if it would be wise 
to give any outside board such authority. I believe if some 
check on local governing boards is deemed advisable, each unit 
should have an elective commission of its own to exercise such 
a power.” A much more typical reply was, “I sure do. [And 
referring to the Supreme Court decisions that have limited the 
power of the present boards:] The Supreme Court has tried 
to destroy the present excise board because it doesn’t like Mur- 
ray.” Apparently, not many advocates of a stronger excise 
board seem to realize that the formulation of a budgetary pro- 
gram involves the determination of policy and accordingly 
should be controlled by an elective agency, in a democratic 
state. 

As has been seen, the Supreme Court has held that the ex- 
cise board has no power to tell a city how it shall spend the 
earnings of a public utility enterprise. Accordingly, members 
of the excise boards were queried as to whether they make any 
effort to control the expenditure of these funds. Twelve mem- 
bers replied that they did not, but twenty-one claimed they did 
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and thought they had the same power over this part of a city 
budget as any other.^” Only two of the entire group stated that 
since the Supreme Court had limited the excise board, they 
were powerless in this respect. One of these men did state, in- 
terestingly enough, that his board was making an effort to per- 
suade local officials voluntarily to follow the practice of using 
utility earnings to reduce ad valorem taxation, rather than to 
increase the total appropriation in extravagant and unnecessary 
fashion simply because this extra money was available. 

Finally, an opportunity was given excise board members to 
air their views concerning the present financial crisis through 
which the average local government is passing. It was sug- 
gested by the writer that there are, broadly speaking, two pos- 
sible explanations — one that local officials have been so corrupt 
or inefficient that they have pulled the house down on their 
own heads; the other that circumstances beyond the control of 
the average local official, such as the collapse of the ad valorem 
taxation system, have been largely responsible for present con- 
ditions. By a three-to-one margin the answers indicated that 
these men thought local officials themselves were primarily at 
fault, although many such replies were to the effect that ex- 
ternal causes were also of some importance. These men were 
then asked whether they thought the best way to rescue local 
governments from their difficulties was to provide new and ad- 
ditional revenues in order to permit the continuation of a full 
governmental program or to force the adoption of economies 
to whatever extent necessary to meet reduced revenues. Again 
the replies were three to one in favor of the latter policy, al- 
though about one-third of this group were not opposed to pro- 
viding further revenue if possible. On the whole, the follow- 

■^0 Of course, they can and should check the use of public utility earnings 
for possible illegal or unauthorized purposes, but they have no right to order 
the use of such money for one rather than another legitimate purpose. 
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ing comment was quite typical. “We need more economy. 
We have too many sources o£ revenue now.” And there were 
many references to local officials as “tax spenders.” 

Likewise, board members were given an opportunity to ex- 
press their opinions concerning the general ability of local 
communities to govern themselves. The answers left little doubt 
as to the fundamental philosophy that guides most of these 
men in their work. Only a few of the comments need be read 
to get a good idea of what many local officials are up against 
when they have dealings with the excise boards, 

“Too much extravagancy [sic\ and too much incompetency 
on the part of local officials cause the most part of the trouble. 
Excise boards usually don’t have enough discretion in matters 
of appropriations and also my experience is that they lack guts 
to do the things that they know should be done. They follow 
the paths of least resistence entirely too often and too much.” 

“The best government is the least government.” 

“Select good hard-headed business men for the county excise 
boards.” One man had an amazingly simple explanation of 
the whole difficulty: “We need to obtain some changes in the 
school system, especially the transportation of pupils by buss 
which is expensive and is giving more trouble to the exsize 
[^/<:] board than anything else.” 

However, not all comments were valueless. One man said 
very aptly: “Until the voters take more recognition of the abil- 
ity and qualifications of office seekers, thereby electing quali- 
fied officers, the state must necessarily exercise quite a lot of 
control . . . .” Another commented at some length on the fact 
that the excise board is also the equalization board and that if 
the former lacks the power to reduce tax rates, the latter does 
not lack power to reduce the property assessments upon which 
the tax rates are based: 

“I have been on the excise board here from the beginning 
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and at first I assumed that we had a lot of authority but it has 
finally boiled down almost wholly to the duties of equalizing 
property values for taxation purposes and making the appro- 
priations with little or no discretion except to keep the appro- 
priations within the limits of the taxes that can be raised by 
the rates provided by law. It has been practically impossible 
to keep the rate less than the full limit allowed by law, and that 
being so the only way we can lower taxes or the cost of gov- 
ernment is to assess property lower and we have done that to 
a very considerable extent. My own observation is that county, 
town, and school district officials all want to spend to the lim- 
it, and would spend a great deal more if funds were available. 
They are decidedly human and a big part of their spending is 
due, I think, to the continuous clamor of the public, or rather 
a part of the public, for more activities by government. We 
seem to be growing more and more socialistic, and look more 
and more to government for a solution of all our troubles. And 
the worst fact of all is that we are looking mostly to the Fed- 
eral government instead of local and state.” 

Most of the board members clearly took the stand that to 
their way of thinking the cure for the entire problem is simply 
less taxation, less government. Certainly, there are not many 
members of the excise boards with socialistic leanings. Ob- 
viously, this generally prevailing belief that local government 
should be deflated cannot help but have considerable practical 
bearing on the way in which the average excise board goes 
about its work of reviewing local budgetary programs. Even 
though excise board members have an inflated idea of their 
power over local government, the resulting misuse of power 
might not be so bad were it not accompanied by a most un- 
sympathetic attitude toward even the legitimate financial needs 
of municipalities. An unbridled desire for economy in govern- 
ment can do fully as much harm to our present society as a 
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policy of extravagant public expenditures. The evidence in- 
dicates that from 1931 to 1935 the state tax commission exer- 
cised a most unfortunate influence over the excise boards in 
this respect. So strong has this attitude been that members of 
both the tax commission and excise boards have been unwilling 
to abide by the decisions of the Supreme Court defining the 
power of the excise boards and they have not hesitated to ig- 
nore these many court decisions, repeatedly exceeding the lim- 
its of their power in order to give effect to the furtherance of 
governmental economy. 

However, the Supreme Court, itself, is partly at fault. While 
its decisions have been consistent as to fundamental principle, 
they have often been inconsistent as to details. Consequently, 
it is no wonder that it has been somewhat difficult to keep the 
excise boards within their proper limits. Even expert tax law- 
yers admit that they have some difficulty following the mean- 
ing of the court in all of its decisions on this subject. It should 
be stated that the legislature also must assume some of the 
blame because of the ambiguous wording which it has given 
certain statutes. There is no reason why such purely mechani- 
cal details of local financial procedure cannot be clearly and 
definitely determined by the legislature and removed beyond 
the speculative realm of Supreme Court decisions.^^ 

It will be recalled that the Ardmore decision limited the 
right of the excise board in revising local budgets to such min- 
isterial acts as adding omitted items required by law, striking 
out illegal and unauthorized items, and reducing the total ap- 
propriation where the maximum levy will not produce suffi- 
cient revenue. Nevertheless, the present excise board is by no 
means without any discretionary power of an entirely legitimate 
character. In the first place, it is admitted in the above letter 

For similar criticism see Brookings Report, p. 301. 
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from an excise board member that even though his board is 
limited in its control over tax rates, it has found that it can 
accomplish the same thing as a reduction in tax rates by re- 
ducing property valuations upon which these same tax rates 
are based. The fact must not be forgotten that the county 
equalization and county excise boards are really one and the 
same agency. And information has already been presented 
indicating that the various “equalization” agencies have often 
reduced property assessments for the sole purpose of reducing 
the taxing power of local governments. 

Secondly, how much power may the excise board actually 
exercise when the total appropriation requested by a local unit 
is too large.? The appropriation must be reduced to bring it 
within the revenue that may be raised by levying the maxi- 
mum permissible tax, but where shall the cut be made and 
who shall make it.? The logical procedure would seem to be 
for the excise board to call the local officials before it, explain 
the situation, and then permit them to make the necessary cuts 
as they see fit. And apparently this procedure is usually fol- 
lowed. In fact, one accepted “general interpretation of the 
law” is to the effect that the excise board can order the reduc- 
tion of an appropriation as a whole but cannot say which par- 
ticular items must be pared, that being up to the local govern- 
ing board. A 1935 statute authorizes cities and towns to make 
a special library levy, and provides that if a city’s aggregate 
appropriation cannot be met within the revenue that can be 
obtained from the largest levy possible, the excise board may, 
of course, compel the city to reduce its appropriations but is 
specifically forbidden to order the library appropriation cur- 
tailed.^^ But otherwise state law seems to be entirely silent on 
this point. 


Session Laws, 1935, c. 33, art. 11. 
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Mr. Morris of the state examiner’s office, when asked con- 
cerning this situation, replied that in all fairness to the excise 
boards, he thought very few of them would even try to make 
the item reductions themselves, and that the great majority 
would immediately notify the local governing board, acquaint 
it with the need for a general reduction in the appropriation, 
and permit it to revise the budget.^^ 

The Supreme Court has held that both local governing and 
excise boards must first provide appropriations for those ac- 
tivities of local government prescribed by the constitution or 
statute, those in which the state has a sovereign interest, and 
only then provide appropriations for strictly local activities.^"^ 
Thus, if it is necessary to reduce the total appropriation, the 
grants provided for strictly local functions must be reduced 
before grants for functions in which the state has an interest, 
no matter by whom the reduction is made. 

It may well be asked why local officials are ever so foolish as 
to give the excise board an opportunity to exercise its power in 
this respect by submitting a budget calling for an appropria- 
tion that is larger than may legally be made. The answer is 
simple. In the first place, not all local officials always know 
what they are doing, and certainly a great many of them are 
not capable of figuring, without expert assistance, the maxi- 
mum revenue that can legally be raised, and then adjusting 
their estimate to this figure. In any case, estimating the maxi- 
mum revenue available is necessarily dependent on the total 
valuation of property subject to taxation, and this figure re- 
mains an unknown quantity until the last moment. The 
State Board of Equalization, as a rule, does not certify to the 
county assessor its findings as to property assessments until 

■^3 Interview with Mr. Charles Morris, October, 1934. 

Protest oj the Kansas City Southern Railroad, 157 Okla. 246 <1932). 
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long past the time when local governing boards are required 
to submit their budgets to the excise board. Consequently, 
even the most intelligent local official can only make a guess 
as to what this figure will be, and estimate his maximum rev- 
enue on such a basis, 

A discretionary power of much more specific and certain 
nature has been exercised by the excise board in reviewing 
budgets since the fiscal year 1933--34, as a result of the adoption 
of a constitutional amendment in August, 1933. This amend- 
ment, it will be remembered, places a blanket tax limitation of 
15 mills on the three units of local government, and authorizes 
the legislature to determine the actual division of these 15 mills 
among the three units. But it provides further that until the 
legislature exercises this power the division shall be made in 
each county by the excise board."^^’ It so happened that during 
the 1933 session of the legislature, just previous to the adoption 
of the amendment, a law was passed limiting the taxing power 
of local governments. This law could have qualified as the 
legislation which the amendment had directed should be en- 
acted.'^® The question arose whether this law, passed before 
the amendment was adopted, remained in effect and should be 
followed in making the division of the 15 mills. If so, the ex- 
cise boards would go about their work as usual. If not, the 
division was undetermined and would be made by each excise 
board until 1935 at least, when the legislature would again be 
in session. 

The Supreme Court had no little difficulty making up its 
mind on the matter. First, it rendered a decision to the effect 
that the 1933 statute remained in effect after the adoption of 
the constitutional amendment.^'^ Then as a result of numerous 

•^5 Oklahoma Constitution, art. 10, sec. 9. 

Session Laws, 1933, c. 122. Oklahoma City Times, May 15, 1934. 
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protests by counties, which stood to lose more by the decision 
than the other local units, it agreed to a rehearing, and pro- 
ceeded to reverse its decision and hold that the statute had 
been automatically repealed by the amendment.^® This second 
decision was rendered too late to allow all the county excise 
boards to exercise the new discretionary power in reviewing 
1933-34 local budgets, but in 1934-35 they could make any di- 
vision they desired. At last, for one year at least, the excise 
boards were to have the power that many of them coveted. 
What difference did it make that the boards had been forbid- 
den by the Supreme Court to reduce appropriations arbitrarily, 
when now they could control the size of the tax rate itself? 
A board could threaten to reduce a local unit’s tax rate to 1 
mill if it appeared reluctant to accept the board’s advice con- 
cerning economy. One member of an excise board in return- 
ing his questionnaire pointed out that even though the board 
cannot order a reduction in an appropriation it “can go over 
the city budgets and if [it] find the wisdom of some of the 
items is not on a parity with what the other two units, county 
and school, are asking, [it] can allocate a less mill levy [rfc], 
thereby reducing the budget.” 

There is no doubt that some excise boards rubbed their hands 
with glee and proceeded to make local officials toe the mark 
when they submitted their 1935 budgets. In fact, the Supreme 
Court in its decision pointed out that the legislature could take 
this power away from the excise boards in 1935 if it chose, and 
bluntly stated, “The uncontrolled acts of the excise boards may 
disclose the wisdom of this safeguard.” However, the 1935 
legislature took no such action, thus leaving this additional 
power with the excise boards until 1937, at least. 

A.T. &■ S. F. Railroad v. Excise Board of Washington County, 168 Okla. 
619 (1934). 
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The use to which this new power may be put by the excise 
boards is well illustrated by a notable controversy that took 
place between the Oklahoma County Excise Board and the 
Oklahoma City School District in the fall of 1935 over the 
preparation of the latter’s 1935-36 budget. The school board 
determined, in preparing its budget, to restore teachers’ sal- 
aries to the level existing before the last cut had been made. 
This raise in pay involved an item of $175,000. The voters 
had approved the extra 10 mill levy, the school board asked 
the excise board for 5 mills of the 15 to be distributed, and the 
budget was thus predicated upon a total 15 mill school levy. 
The excise board soon returned the budget to the school board 
without approval, indicating that it thought a flat 12 per cent 
salary increase unwise and that it recommended, instead, a 
graduated increase. The budget was also ordered pared by 
$150,000. The chairman of the excise board said: “We want 
to give the teachers a raise and will do it, but the depression 
isn’t over yet, and we must thin\ of the taxpayers.” (Italics by 
Carr.)^'‘ 

It is interesting to note that at this point, a group of 50 lead- 
ing business men, representing property interests valued at 
about $70,000,000, attended an excise board meeting and heaped 
praise upon it for its “courage” in forcing the school board to 
reduce proposed expenditures. The school board then pro- 
ceeded to revise its budget downward, but still retained a pro- 
posed 9.8 per cent flat salary increase for teachers. As might 
have been expected, the excise board wasn’t satisfied with the 
revised budget and continued to disagree with the school 
board as to the wisdom of such items as the funds for fuel and 
heating, janitors’ supplies, and the purchase of typewriters. 
The excise board again criticized the salary increase proposal, 

Daily Oklahoman, August 27, 1935. 
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one of its members saying: “The excise board [does] not fee! 
that conditions justify the same classification, and proposes a 
graduated scale of increases .... how much more fortunate 
should all of these teachers consider themselves, than the fam- 
ilies of many taxpayers, whose breadwinner is entirely out of 
employment or dependent upon charity for support.”"® 

The statement continued to the effect that the school board 
probably had the final power to insist upon the fiat increase, 
if it desired, but it was pointed out that individual teachers 
were praising the excise board’s demand for graduated in- 
crease. The inference is clear that the excise board, by stirring 
up the controversy, had succeeded in arousing some public 
opinion against the school board. 

But the excise board was by no means ready to give up the 
struggle. If it couldn’t force the school board to accept its 
judgment as to individual items in the budget, it was ready to 
make its will felt in other ways. It determined that it would 
give the school board only 4]4 of the 15 mills, thus reducing 
the total school levy from 15 to 14^ mills, making necessary a 
proportionate reduction in the total appropriation, and second- 
ly, it determined, in spite of court decisions to the contrary, to 
compel the school board to use a $186,000 surplus from 1934-35, 
just released by the Supreme Court in October, 1935, to reduce 
the levy still further, to 11.47 mills. The law on the subject of 
surpluses provided that such a surplus could only be so used if 
actually available on June 30, which this sum clearly had not 
been. 

At this point the school board ceased arguing and went to 
court to obtain a writ of mandamus against the excise board. 
The Supreme Court ruled that the excise board was within its 
power under the 1933 constitutional amendment in awarding 

Oklahoma City Times, September 16, 1935. 
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the school district but AYo of the 15 mills available for the three 
local units of government, but that the excise board had had 
no right to use the $186,000 surplus to reduce the combined 
school levies from 1414 to 11*47 mills.®^ 

It is significant to note that in dividing the 15 mills the 
excise board gave the county 6 mills and Oklahoma City 3 mills, 
which apparently would have left 6 mills for the school dis- 
trict. But only ¥/i mills were awarded, the excise board assign- 
ing 414 tnills to cities and towns even though Oklahoma City 
needed only 3 mills to balance its budget. The justification for 
this curious arrangement was stated to be that Nichols Hills, 
Choctaw, and other minor towns in the county needed 414 
mills! The Tulsa County Excise Board, when faced with a 
similar dilemma, had, with the approval of the Supreme Court, 
classified cities and school districts and divided 10^^ mills be- 
tween them (4% to the county) in varying fashion. The Ok- 
lahoma County Excise Board apparently could have done the 
same thing, giving 6 mills to the county, 3 mills to cities and 
6 mills to school districts in communities with more than 100,- 
000 people (Oklahoma City being the only one), and 414 
to cities and 4)4 mills to school districts in communities with 
fewer than 100,000 people.®^ But remember, the excise board 
was angry with the school district in Oklahoma City. Why 
should it favor it in such fashion ? 

Clearly, then, the excise board now possesses power of such 
a nature that it can force its opinions on local governing 
boards by devious methods when more direct ones fail. A not 
inconsequential result of this squabble in Oklahoma County 
was a delay in the beginning of tax collection until March 1, 

51 Board of Education of Oklahoma City v. Excise Board of Oklahoma 
Cora/y, 53 Pac. 2, 565 (1936). 

52 See St. Lotus and San Francisco Railway Co. v. Tulsa County, 171 Okla. 
180 (1935). 
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1936, whereas collection should have started October 1, 1935. 
This forced all local units without ready cash to operate by 
issuing non-payable 6 per cent warrants. It is estimated this 
extra interest cost the county $ 1,400 a month until the litiga- 
tion was finished and county officials were enabled to prepare 
the final tax roll.®^ 

Because the amendment provides for alternate methods of 
making the division of the 15 mills, excise board members 
were asked by the writer whether they wanted to make the 
division themselves or would prefer to have it done by the 
legislature. Foolish question! Twenty-seven replies out of 
twenty-nine were to the effect that the division should be made 
by the excise board. The reason given was uniformly the 
same, namely, that the financial needs of the three units of 
local government vary from county to county and that it is 
better for each excise board to make the division for its county 
in the light of local needs. But this reason overlooks the fact 
that the legislature can classify for purposes of such legislation, 
and could divide the counties into many groups on a basis 
of population and provide for a different division of the 
15 mills in each group. In either case, the school districts 
probably would be given 5 mills and the real controversy 
would concern the division of the remaining 10 mills between 
county and cities. It would be feasible for the legislature to 
provide that in rural counties, the county government should 
have the major portion, and in urban counties, the cities.®^ In 

®^Sce Daily 0\lahoman, August 14, October 1, 3, 5, 15, and December 24, 
1935; Oklahoma City Times, September 4, 30, October 8, 15, and December 
17, 1935. 

454 As a matter of fact, here in concrete form is one of the shortcomings in 
the existing system of overlapping local governments. If the county and city 
were separated so as to make the former a rural unit of government and the 
latter urban, then each could use the county and city’s combined share of the 
15 mills, and taxes would be no higher on any one piece of property. 
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other words, it seems reasonable to conclude that the excise 
boards are quite willing to make the division themselves, not 
so much because they want to give their counties specialized 
treatment, but because they are not adverse to exercising this 
greatly increased supervisory power over the formulation of 
local budgetary programs. One excise board member admitted 
that “evils might flow from the exercise of this power in some 
counties,” but was quite willing to assume the responsibility of 
exercising the power in his own county. 

Another recent change in the law governing the work of the 
excise board may also have the effect of increasing its discre- 
tionary power. This is the provision authorizing the boards 
in approving the total appropriation of a local government to 
make an allowance for tax delinquency of from 10 to 20 per 
cent of the total.®® Formerly, this margin was always set ar- 
bitrarily at 10 per cent and the excise board exercised no dis- 


City A 


Maximum levy 

5 mills 


Valuation 

$1,000,000 


Maximum revenue 

50,000 


Requested appropriation 

45,000 


10 per cent delinquency 

4,500 



1 49,500, 

which is within 
the limit. 

20 per cent delinquency 

$ 9,000 



o 

o 

o 

too high, appro- 
priation must 
be reduced 
$4,000. 


Session Laws, 1933, c. 85. 
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cretion. It is decidedly possible that an excise board may use 
this new power to increase its control over the making of local 
appropriations. Since the total appropriation, plus the allow- 
ance for delinquency, must not exceed the maximum revenue 
that can be raised by the highest possible tax rate, the excise 
board may, in the case of a budget where the total appropria- 
tion comes close to the limit, set the delinquency allowance 
sufficiently high to throw the grand total over the legal limit 
and thereby reopen the consideration of the budget and force 
a reduction in the requested items. The law does say that the 
excise board in setting the figure at from 10 to 20 per cent shall 
take into consideration the delinquency for the past year, but 
this requirement is not a very specific one and would not ser- 
iously limit the discretion which the excise board may exercise. 

It is difficult to ascertain the extent to which the seventy- 
seven excise boards have actually used their authority to divide 
the 15 mills among the three units, and to set the delinquency 
allowance at from 10 to 20 per cent in such fashion as to sub- 
stitute their judgment for the judgment of local officials in the 
determination of local financial policies. On the other hand, 
it has been seen that many excise boards in the past have not 
been loath to exercise powers they did not even possess, in an 
effort to interfere with the financial activities of local govern- 
ments, so it is not reasonable to suppose that these same boards 
will refrain from using powers they do possess, for the accom- 
plishment of the same end. 

The question may be asked whether the excise boards have 
been able to effect revision in local budgets through the use of 
persuasion and voluntary cooperation on the part of local gov- 
ernments. Professor Lane Lancaster has made the interesting 
statement that it is a great mistake for states to try to control 
local governments in coercive fashion, and that a great deal 
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more progress would be made through purely voluntary co- 
operation between state and local officials in seeking to improve 
the financial practices of local governments.®® 

An attempt was made to secure the reaction of excise board 
members to the use of such a technique. While the excise 
board is a state agency, it is, after all, composed of men who 
have either served in local office or are prominent local citizens. 
Consequently, this agency of state control, because of its close 
touch with local government, might be expected to have some 
enthusiasm for this proposal of voluntary cooperation. Ac- 
tually, opinion was about evenly divided. However, some very 
interesting comments were made by excise board members. To 
the mind of one man the answer is easy. 

“There is a natural conflict between those who want to spend 
and those who want to save. The excise boards are of the lat- 
ter class,” And because of this difference no cooperation is 
possible. 

Several men were of the opinion that they had actually suc- 
ceeded in improving the standards of local finance through 
purely voluntary cooperation with local officials. Some of these 
optimistic reports must be accepted with a grain of salt, how- 
ever. One board member in Canadian County reported that lo- 
cal officials were cooperating splendidly with the excise board, 
and another member of the same board dismissed the sugges- 


ts “State Supervision and Local Administrative Standards,” Southwestern 
Social Science Quarterly, XIII (1933), 326-31. 

Royal Steiner in his study of state control of local finance in Massachusetts 
makes the following interesting conclusion concerning voluntary cooperation in 
that state: “Officials charged with carrying out provisions of the law have 
gone to great lengths to enlist the interest and cooperation of local officials, 
and have carefully avoided compulsory tactics. Education and the stimulation 
of local initiative have been relied upon heavily for securing the acceptance 
in practice of sound financial principles” (“State Control of Local Finance in 
Massachusetts,” Ph.D. thesis, p. 232, Harvard University Library, 1932). 
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tion with the statement: “No, city officials think they know 
more than the excise board does, so we can’t help them.” On 
the other hand, two members of the Kay County Excise Board 
were enthusiastic about the proposal. One said, “Certainly. 
All of the people are anxious and willing to cooperate for ef- 
ficiency.” And the other said: “Voluntary cooperation has 
worked with a marked degree of success in this county,” 

But there were a great many statements rejecting the pro- 
posal. The following excerpts are typical of many of these 
comments: 

“My experience is that there is very little cooperation where 
said cooperation necessitates a sacrifice on the part of the public 
official. His political obligations are always first.” 

“There is no purely voluntary cooperation between local of- 
ficials and ourselves — and never will every dog wants the 
bone for himself.” 

“You have to force the spenders to quit spending,” One man 
unconsciously referred to the difficulty of obtaining purely 
voluntary cooperation when he said: 

“Much can be accomplished by voluntary cooperation, but 
this should be compulsory.” 

Further Observations Concerning the Wor\ of the 
Excise Board 

< Excise board members in returning questionnaires were al- 
most unanimous in stating that they make an effort to apply 
exactly the same tests in checking county, city, and school dis- 
trict budgets. Only three out of thirty-five would admit that 
there existed any variation in the treatment of the three local 
units, and all of these stated that they had found it rather dif- 
ficult not to be a little more lenient with the budget of the 
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school district than with the county or city. On the other hand, 
sixteen of the group, while insisting that they treated all budg- 
ets alike, did say that the county budgets had undergone more 
extensive revision at their hands during the year 1933 than 
those of other units. Only two said that city budgets had been 
most revised, and only three, the school district budgets. These 
statements would seem to indicate that whether they will ad- 
mit it or not, the excise boards do subject the county budgets 
to a more thorough scrutiny than city or school budgets, for 
it is hardly reasonable to assume that the county budgets come 
to the excise boards in worse shape than city and school budg- 
ets and require more extensive revision for that reason. 

A statistical study of the changes made in the 1932 and 1933 
budgets of the units in the twenty-two sample counties by the 
excise boards reveals that these replies from excise boards are 
quite accurate. (See Table IX.) County budgets underwent 
more extensive revision in both years than did city budgets, and 
more than school district budgets in 1933, although in 1932 the 
percentage of the reduction in school district budgets was twice 
as great as the county percentage and three times as great as 
the city. However, it is interesting to note that while the coun- 
ty average was high, the changes made in individual county 
budgets did not run as high as the changes in the budgets of 
several cities and a goodly number of school districts. 

As a matter of fact, this tendency on the part of the excise 
boards to revise county budgets is probably due to an uncon- 
scious feeling on their part that their power over the county is 
more definite than over the city or school district. For the city 
is partly protected by its constitutional home-rule status, and 
the school district is partly protected by a statute forbidding the 
excise board to reduce the school levy as approved by the vot- 
ers, But even so, it is somewhat surprising that an excise board 
of only three members, one of whom is the appointee of the 
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50-54 473 

55-59 242 

Over 60 18 2 

Total 19 2 19 1 93 2 83 3 170 [ 3 158 

This table is based on information obtained from local budgets in the state auditor’s department. 
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county commissioners, should be more severe in its treatment 
o£ county budgets. 

As has been seen, the state law prescribes a system of pro- 
cedure for the formulation of budgetary programs, to be fol- 
lowed by all local units. The state examiner and inspector 
prepares the actual forms that are used for this purpose, sep- 
arate forms being provided for county, city, and the different 
types of school districts. An examination of these forms re- 
veals that they are quite comprehensive, and expert opinion 
seems to be that they are satisfactory in most respects and con- 
form fairly well with the latest scientific rules governing the 
content of such forms.®^ But even a casual examination of the 
thousands of these local budgets on file in the office of the 
Court of Tax Review at the state Capitol reveals that while 
the forms themselves may be satisfactory, their use by local gov- 
ernments leaves much to be desired. Many are woefully in- 
complete, numerous sections being utterly ignored. And what 
is worse, many of the figures actually presented are found upon 
analysis to be incorrect. 

Assistant State Examiner Morris told the writer there exists 
an incredible lack of understanding on the part of many local 
officials as to how these budgetary forms should be filled out. 
The state examiner conducts an annual meeting at the state 
Capitol at which these forms are explained to such local officials 
as choose to attend, but at best only a small percentage are pres- 
ent. Because of this state of ignorance, Morris pointed out, 
many local governing boards are as clay in the hands of their 
excise boards. In fact, the only thing that saves these officials 
from complete control by the excise boards is the fact that 
many excise boards are almost equally ignorant when it comes 

57 For criticism of the budget forms see Brookings 'Report, pp. 300, 305, 
306. 
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to an understanding of the technicalities of budget prepara- 
tion. Morris stated that probably not more than one-tenth of 
the excise boards really understand their work, and he pointed 
out that for every single omission and every error in a budget 
on file at the state Capitol, the county excise board is just as 
much responsible as the local governing board, in fact more so. 
For the excise board is never supposed to approve a budget 
until it is absolutely correct and complete.'*® 

In a great many counties, local budgets are satisfactorily pre- 
pared only because the governing boards, in extra-legal fash- 
ion, engage the services of some private accountant who drafts 
the budget. Mr. Morris estimates that this practice is followed 
in perhaps half of the counties and he stated that while there 
is no justification in law for the practice, it is not illegal and, 
after all, the local officials must still sign their names to the 
budget and thereby assume full responsibility for its contents. 

As has been seen, if revenue is available from utility earn- 
ings, the appropriation for a municipal utility department is 
not subject to revision by the excise board. In fact, where these 
earnings are more than sufficient for this purpose and are used 
to support other departments, these further appropriations too, 
are largely beyond the control of the excise board. In other 
words, the present system of state control in Oklahoma permits 
any city which can support itself in this fashion without levy- 
ing an ad valorem tax, virtual freedom in the preparation of 
its financial program. Oklahoma seems to have the curious 
idea that raising money this way is not taxation — at least not 
in the same sense as property taxation, and that any city clever 
enough to run a utility at a profit should be allowed to go its 
own free way. The criticism of this practice is not that it is 

Interview with Mr. Charles Morris, September, 1934. 
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a mistake to free these cities from state control, but rather that 
they are exempted from the control to which other cities are 
subject because of the erroneous idea that they are “taxless” 
cities. The propaganda of the Public Ownership League of 
America has found fertile ground in Oklahoma. While the 
people of Oklahoma are up in arms about the iniquity of a 
1 or 2 per cent general sales tax, they meekly submit to the 100 
and 200 per cent sales taxes which they often pay when they 
purchase water or electricity;''*® It seems hardly fair for the 
state to have adopted such a drastic constitutional amendment 
as that of 1933, which seriously cripples the financial programs 
of cities depending on the ad valorem tax for revenue, and at 
the same time continue to let utility cities go their own free 
way. The need for state limitation of local expenditures would 
seem to be either fully as great or fully as unnecessary in one 
type of city as in the other. 

In theory, if the law has been carefully followed, the budg- 
etary program of a local unit of government in Oklahoma is 
properly balanced. In practice, the number of units that end 
their fiscal year with a general fund deficit is alarming, to say 
the least. For instance, a study of the financial condition of 22 
counties, 89 cities and towns, and 165 school districts of a rep- 
resentative character, revealed that on June 30, 1933, 16 or 72.7 
per cent of the counties were ending the worst year of the de- 
pression with deficits in their general funds. 'The same was 
true of 47 or 52.8 per cent of the cities and towns, and 88 or 
53,3 per cent of the school districts.®® The breakdown in the 
system has been caused primarily by the original constitutional 

59 According to a 1931 compilation of Public Ownership Magazine, fifty- 
eight out of the sixty-three “taxless” cities in the United States are Oklahoma 
municipalities {Public Ownership Magazine, XIII [1931], 269-70). 

99 Figures based on information obtained by writer from local budgets on 
file in state auditor’s department. 
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provision upon which all subsequent statutes have been based. 
The Constitution provides that no local government shall 
spend more money during the course of the year than has ac- 
tually been “provided for.”®^ That funds “provided for' may 
not always be actually collected, has become increasingly true 
in late years. However, the legislature thought that it had an- 
ticipated any such difficulty when it provided that in estimat- 
ing the total revenue available for a local government, a mar- 
gin of safety should always be left for possible delinquency. 
Originally, the excise board was ordered to keep the total ap- 
propriation 10 per cent below the anticipated revenue, and in 
1933 the excise board was authorized to keep the appropria- 
tion as much as 20 per cent below revenue if it saw fit. 

Actually, neither the old nor new margin has proved satis- 
factory. And the extent to which they have not been adequate 
is strikingly revealed by the great number of local govern- 
ments which have had outstanding in recent years an immense 
indebtedness in unpaid warrants, judgments, and funding 
bonds. Unpublished records available in the attorney general’s 
office reveal that from January 1, 1930 to December 19, 1934, 
funding bonds were issued by twenty-one counties to a total 
of $1,305,902, twelve cities and towns to a total of $568,822, 
eighty-eight school districts to a total of $1,084,678, and twenty- 
three townships to a total of $214,176. Refunding bonds were 
issued by one county to a total of $150,000, eight cities and 
towns to a total of $413,000, and twelve school districts to a 
total of $159,425. Information obtained from the state audi- 
tor’s office revealed that of the sample municipalities, twenty- 
one counties, or 95.5 per cent of the counties examined, had 
judgments outstanding against them on June 30, 1933. The 
same was true of thirty-two or 32.6 per cent of the cities and 

Oklahoma Constitution, art. 10, sec. 26. 
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TABLE X 


Outstanding Unpaid Warrants of Sample Counties, Cities, Towns, 
AND School Districts as of June 30, 1933 


Per cent of warrants 

UNPAID 

No. WITH UNPAID WARRANTS 

County 

City and town 

School district 

Incomplete 


4 


0 i 


4 


1-10 1 


30 

3 

11-20 1 

1 

15 

9 

21-30 


10 

10 

31-40 


8 

18 

41-50 

4 

10 

27 

51-60 

5 

5 i 

28 

61-70 

4 

1 

29 

71-80 

5 

3 

28 

81-90 

1 

1 

10 

91-100 

2 

7 

14 

Total 

22 

98 

176 


Based on information obtained from local budgets in the state 
auditor’s department. 


towns, and forty-five or 25.6 per cent of the school districts. 
(For the situation as to unpaid warrants outstanding, see Table 
X and Fig. 5.) It is only natural to wonder why, in spite 
of all the laws and efforts of the state government to the con- 
trary, so many local governments are apparently so far re- 
moved from the ideal of a balanced budgetary program. In 
the first place, as has been suggested, due to the depression and 
other causes, the actual rate of tax delinquency in recent years 
has often run much higher than 20 per cent. (See Table XI 
and Fig. 6.) The result has been that many warrants have 
been issued which cannot be retired from current revenue and 
which eventually result in the warrant-holder’s securing a 
judgment against the municipality, or in the issuance of fund- 
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Fig. 5. Percentage of unpaid warrants, relatively, of sample counties, cities, 
towns, and school districts as of June 30, 1933. 

$ of taxes 



1 10 20 30 40 

■ So Of unit 

Based on information obtained from local budgets in the state auditor’s 
department. 

ing bonds by the municipality itself. In either case the sinking 
fund levy must be increased to take care of this new debt. 

The control exercised by the excise board over the tax de- 
linquency problem is only partly discretionary, since its power 
is narrowly confined by the 10 and 20 per cent limits. The 
proper solution of this problem of tax delinquency would seem 
to call for the vesting of additional power in an administrative 
agency rather than further dependence on legislative control 
As a matter of fact, as long as local governments continue to 
receive their major revenue from the property tax, it is prob- 
ably inevitable that during a period of depression many prop- 
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erty owners wili be unable or unwilling to pay taxes. Likewise, 
it must be admitted that legislative supervision has not safe- 
guarded the sanctity of local sinking funds, as is shown by the 
shockingly high number of sinking fund deficits in Oklahoma 
in recent years. If the state government feels obligated to pro- 
tect local citizens against mismanagement of local sinking 
funds, it is time to do something more than merely provide for 
an additional tax to make up the deficit, and give some at- 
tention to the causes and nature of the unsatisfactory condition 
of these sinking funds. 

But would administrative control be any more satisfactory 
than legislative control in bringing about the desired result in 
these respects ? There is good reason to believe that it would. 
The fact that local budgetary procedure has been improved in 
TABLE XI 


Deunq,uent 1932-33 General Fund Taxes of Sample Counties, 
Cities, Towns, and School Districts as of June 30, 1 933 


Per cent of taxes 
delinquent 

j No. WITH delinquent taxes 

County 

City and town 

School district 

Incomplete 


13 

7 

No tax levied 


25 

3 

1-10 


2 

5 

11-20 

2 


14 

21-30 

4 

5 

17 

31-40 

7 

5 

19 

41-50 


9 

17 

51-60 

6 

11 

22 

61-70 

1 

8 

21 

71-80 

1 

4 

25 

81-90 


7 

14 

91-100 

1 

9 

12 

Total 

22 

98 

176 


Based on information obtained from local budgets in the state 
auditor’s department. 
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Oklahoma even in the face of the depression, and that many 
former unsatisfactory practices have disappeared, is largely due 
to the creation of administrative agencies to enforce the pre- 
scribed state standards. The Court of Tax Revie’W, which as 
we shall see in the next chapter, is more an administrative than 
a judicial tribunal, has been responsible for much of the im- 
provement. Even the excise boards, as reorganized in 1931, 
unsatisfactory though they may be in many respects, must be 
commended in many counties for their efforts in leading local 


Fig. 6. Percentage of delinquent 1932-33 general fund taxes, relatively, of 
sample as of June 30, 1933. 
i> TTsrv 
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governments to balance their budgets. Even the most extreme 
advocate of local self-government should be willing to admit 
that it is a wise policy for local governments to follow a sys- 
tem of scientific budgetary procedure in planning financial 
programs, and that there is little harm and much possible good 
in having the state prescribe uniform, suitable forms of pro- 
cedure for this purpose. And having gone that far why should 
the state not create administrative agencies to advise and assist 
the local government in the preparation of its program ? Con- 
sequently, in so far as the county excise boards have served in 
such an advisory capacity and have succeeded in improving 
the budgetary practice of local governments, only the highest 
praise can be given the work of these agencies. Of course, the 
very flexibility which makes possible the success achieved by 
administrative methods of control may prove to be the undoing 
of local governments if an administrative agency adopts a dic- 
tatorial manner and ruthlessly and arbitrarily tries to force its 
will on local officials. That there is such a danger is shown by 
the fact that a great many county excise boards have not been 
content to limit themselves to requiring local units to balance 
their budgets but have forced them to adopt a rigid policy of 
economy — not required by law. 

The pros and cons of control by excise boards were interest- 
ingly indicated in the intelligence and lack of intelligence re- 
vealed by board members when they were given an opportunity 
to express their ideas on tax delinquency. In spite of the ever 
mounting tide of tax delinquency, twenty-three replies were to 
the effect that the present method of solving the problem is 
satisfactory, and only thirteen that it is unsatisfactory. Many 
of this second group made suggestions as to the possible reform 
of the present system. 

“Possibly some method of cash operation should be devised. 
No warrants would be issued until funds are collected to dis- 
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charge [the obligations incurred] Such a system might 

cause a break-down of local government until taxpayers learn 
that in order to have government they must pay for it. I be- 
lieve that delinquent taxes are not due so much to lack of 
means to pay as to deliberate failure on the part of the prop- 
erty owner to pay taxes. Certainty of enforcement of collec- 
tion is lacking. . . . 

“The [county] treasurer should make a mandatory report to 
the governing boards of each unit at the end of each quarterly 
tax collecting period, such report to show the percentage of 

delinquency The governing board would thus be put 

on notice and could reduce expenditures wherever possible for 
the remainder of the year. In addition, a law prohibiting the 
issuance of warrants when funds are not available, except for 
the payment of certain necessary items would also help.” 

“A law that would prevent the issuance of a warrant against 
any fund later than eight months after the beginning of the 
fiscal year, unless the funds were actually available, should be 
passed.” 

Although these three suggestions reveal more thought on the 
subject than did most of the replies received, they are clearly 
impractical. It is hardly a real solution to suggest that gov- 
ernment should be curtailed to the extent that people have not 
paid their taxes. What would happen, perhaps years later, 
when these taxes are finally paid.? Perhaps the government 
would then be permitted to indulge in a spending spree to 
make up for the lean years through which it had just passed. 

One interesting suggestion was to the following effect: 

“There must be provided for municipalities, cash surpluses, 
just like for all well organized businesses, to take care of 
emergencies .... and to better provide for the payment of 
current warrants.” 
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But for every one suggestion that had any merit there were 
two that were of little value. 

“Less government in the future, is the answer.” 

“Give more power to the excise board to use its own com- 
mon sense.” 

“Let the law alone.” 

Thus simply Would some excise boards solve the problems 
of local government. 



CHAPTER V 


STATE ADMINISTRATIVE CONTROL OF LOCAL 
BUDGETARY PROCEDURE: THE COURT 
OF TAX REVIEW 

W HILE the county excise board is the chief administra- 
tive agency through which the standards of local budg- 
etary procedure prescribed by state law are enforced, it has long 
been evident in Oklahoma that this agency has been only partly 
successful in achieving such a purpose. Accordingly, there has 
been created a second agency, the Court of Tax Review, to 
make possible further correction of local budgets. This agency 
is known as a “court,” its personnel consists of “judges,” and 
there is about it much that is judicial in nature. Nevertheless, 
as will be seen, the powers of this court and the technical na- 
ture of its work are such as to justify its classification as an ad- 
ministrative rather than a judicial agency. 

The Court of Tax Review was established in 1928 by the 
adoption of Initiative Petition No. 100, often known as “the 
Campbell Russell law.”^ The author is one of the old-time 
“statesmen” with which Oklahoma, and the Southwest in gen- 
eral, abound. Mr. Russell has to his credit no less than nine 

1 State Question No. 152, Directory of the State of Oklahoma, 1933, p. 131. 
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laws which he has initiated since statehood in Oklahoma. That 
he takes more pleasure and pride irv his successful campaign 
for the creation of the tax court than in any of his other bat- 
tles is evident from a campaign document which he issued dur- 
ing his unsuccessful race for Congress in 1934, and to which I 
am indebted for much of the historical information here pre- 
sented.^ 

Mr. Russell attributes his great interest in the creation of a 
tax court to two fundamental desires. He explained the first 
of these in an interview with the writer, in which he stressed 
the existing need in 1928 for specialized, uniform treatment of 
tax cases by the courts. He pointed out that under the existing 
system the forty-four district judges had jurisdiction in such 
cases, with the result that the tax law of the state was very con- 
fused and difficult to understand, except for those phases 
which had been clearly defined by the Supreme Court in its 
decisions. Furthermore, Mr. Russell was convinced that a great 
majority of these district judges were woefully ignorant of the 
technicalities of public finance and tax law, and for this reason 
seized every opportunity to avoid rendering decisions on such 
matters, or at least to delay them indefinitely in the oft-times 
futile hope that in the meantime some other judge might clear 
up the point of law in another case. Russell took great delight 
in portraying the role of an old district judge on the bench, 
bewildered by the arguments of clever tax lawyers, his brow^ 
wrinkled with doubt and despair. In Russell’s opinion, this 
condition made it highly desirable that one special tax court 
be created to relieve the forty-four district courts of the neces- 
sity of hearing such cases. 

Secondly, in his pamphlet Russell stresses a further weakness 

2 Campbell Russell, Facts for the Volks'. Debunkivg Certain Stepfathered 
Propaganda, 1934 congressional campaign document. 
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in the older system. The only way in which it was possible to 
escape an invalid tax, no matter how flagrantly illegal it might 
be, was to pay the full tax under protest and then bring suit 
within thirty days to recover the money paid. Furthermore, 
only the taxpayer who actually brought suit was entitled to re- 
cover any money This meant that even though the court held 
part of a levy invalid, taxpayers who had not brought suit were 
entitled to no relief. And it was a well-known fact that only 
large taxpayers, such as wealthy individuals and great corpo- 
rations, could afford to bring such suits. In most instances, the 
tax refund that a small taxpayer might receive as the result of 
a favorable decision would hardly pay his costs in bringing 
suit. The few suits that were brought by small taxpayers were 
usually the result of the machinations of racketeer lawyers, who 
received as commission anywhere from 35 to 50 per cent of the 
money recovered.^ Furthermore, the sums that were recovered 
by the taxpayers who did bring suit meant that the taxing unit 
in question often ended its fiscal year with a deficit because 
of this lost revenue. This deficit in turn resulted in judgments 
against the unit, which meant that the sinking fund levy for 
the following year was necessarily higher, and all of the tax- 
payers were forced to make up the sums which were recovered 
by a few successful tax protestants. It was for this reason that 
Mr. Russell made the following slogan the keynote of his ini- 
tiative campaign: 

“A tax that cannot be collected from the big taxpayers who 
protest shall not be collected from smaller taxpayers who can- 
not afford to contest such payment All pay or none 

pay.”® 

It would appear that Campbell Russell was somewhat more 
interested in the question of equal social rights than he was in 

3 C. 0. S., 1921, sec. 9971. ^Factf for the Folks. 5 
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the abstract question of the legality of taxes. When the writer 
pointed out to him that even under the present system a local 
levy, clearly illegal, may be collected because no one protests 
the levy in the Court of Tax Review, he admitted that this was 
true but replied that at least all the taxpayers in a unit shared 
and shared alike in the situation. However, it would be unfair 
to Mr. Russell to imply that he had no interest whatsoever in 
correcting illegal taxes because they were illegal. For in his 
pamphlet he estimates that from 1920 to 1927, $30,000,000 in 
illegal taxes were collected from people in Oklahoma who 
could not afford to bring suit in the district courts. Knowing 
that many taxpayers would not bring suit no matter how 
grossly illegal a tax might be, local officials and members of 
the old county excise boards did not hesitate to levy taxes which 
they knew to be invalid. 

“A protest case was being heard by the district court at Du- 
rant. When the evidence was in, the judge said to the county 
attorney: ‘You are the legal advisor for the excise board. Why 
did you permit this tax levy to be made.? It is clearly illegal 
. . . . ’ The attorney replied, ‘We needed the money, your hon- 
or. We knew that the Frisco and Katy would recover theirs, 
but we got to keep the balance of it.’ 

Mr. Russell’s initiative measure was enthusiastically accepted 
by the people, the vote in the August election in 1928 being 
291,995 in its favor and only 56,099 against."^ 

Statutory Provisions 

After the county excise boards have approved the local budg- 
ets and computed the various tax levies, and the budgets have 
been filed with the state auditor as required by law, the county 

6 Ibid. 

'^Directory of the State of Oklahoma, 1933, p. 131. 
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clerk is ordered to give notice in a local newspaper that these 
budgets are available for the inspection of any person. Like- 
wise, the state auditor is to inform any person who has re- 
quested such information of the filing of certain budgets. Tax- 
payers have the opportunity to examine these budgets for any 
suspected illegalities, for the following forty days. If his sus- 
picions are confirmed, a taxpayer files a protest with the state 
auditor or his county clerk. All protests must be made within 
this forty-day period. At any time within sixty days of the fil- 
ing of a budget, the county excise board may reconvene and 
revise a protested item or levy which the board deems illegal. 
As will be seen, this last provision makes possible the settle- 
ment of numerous protests by compromises between the pro- 
testant and protestee, before the court ever hears the case.® 

The Court of Tax Review is ordered to convene each year 
at the Capitol on the first Monday in October. Its membership 
consists of three of the state’s regularly elected district judges, 
designated by the governor. The court continues to meet on 
the first Monday of each following month until all protests 
have been heard, the state auditor acting as clerk of court.^ 
The court is granted the necessary power to compel the at- 
tendance of witnesses and the production of papers, and i§ di- 
rected to hear all protests involving the budgets of a single 
county at one time so far as may be practicable. Decisions are 
by a majority vote of the judges and written findings are filed 
with the state auditor, who informs the protestants and the 
protestee of the result. The county financial agents must then 
take such steps to revise the appropriation and tax roll as may 
be necessary. The county attorney is ordered to represent all lo- 
cal units of government before the court and may request the 
assistance of the state attorney-general’s office, but no pleading 


8 0. S., 1931, secs. 12305, 12306. 


0 Bid., sec. 12307. 
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by the county is required and a case is deemed at issue as soon 
as a protest is filed. Provision is made for a speedy appeal from 
the decision of the court to the Supreme Court by either party, 
and the high court is requested to hear such appeals with as 
little delay as possible.^® 

Amendments added to the original statute by the legislature 
in 1929, 1931, and 1935 provide that the making of a protest 
shall not prevent the collection of levies approved by the excise 
boards, but that the revenue derived from protested levies 
shall be kept in separate funds by the county treasurer and re- 
funded to taxpayers, together with interest in the advent of an 
adverse decision. Likewise, during the forty-day period when 
protests may be made, no warrants can be issued or debt con- 
tracted by a municipality except for certain vitally necessary 
services such as salaries, supplies, and the maintenance of 
equipment.^ ^ 

The effect of a court decision sustaining a protest is best des- 
cribed by reference to an actual journal entry, 

“It is further considered, ordered, adjudged, and decreed that 
the excise board, the officers and governing boards of the coun- 
ty and the municipal subdivisions affected, comply with the 
orders and judgment hereof, cancel the appropriations here- 
with cancelled, refuse to pay the warrants declared to be in- 
valid, and refund the illegal and excessive levies determined by 
this judgment, to each taxpayer who has paid his taxes, and 
that no further collection be made of such excessive and illegal 
portion of the levies which were by the excise board, ordered 
spread.”^^ 

secs. 12308-10. 

Ibid., sees. 12313, 12315; Session Laws, 1935, c. 66, art. 3. 

12 1933 protests; Case No. 3-325, Protest of Sinclair-Prairie Oil Company, 
Cleveland County. 
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Description of the Court and Its W or \ 

In the selection of judges the governor has very little leeway. 
There are in all only forty-four district judges, and while a gov- 
ernor may select men who are his friends or whose points of 
view on governmental or tax matters coincide with his own, 
it is unlikely that he would be able to dominate the work of 
the court. Both Judge Newman, who quarreled with Gov- 
ernor Murray after being appointed to the court, and Judge 
Wybrant, who is a Republican, insisted that Governor Murray 
did not try to influence their decisions during their tenure on 
the tax court from 1931 to 1935.^® And Governor Murray was 
not a man who was loath to dominate other public officials 
when it suited his purposes. Judge Newman stated that it was 
his opiriion that a governor could not appoint a bad court or 
“pack” it, even if he desired to do so, because of the generally 
high level maintained by district court judges throughout the 
state. Undoubtedly Judge Newman was influenced in this 
opinion by his own position on this bench, but it probably is 
true that the provision for the selection of tax court judges has 
worked out quite satisfactorily. 

It is interesting to note that these three judges had been ac- 
tive in politics long before their election to the judiciary. In 
fact, this is true of the great majority of all district court judges 
in Oklahoma. Porter Newman had been a member of the state 
legislature for six years; Asa Walden active in politics since 
1914, a member of three state legislatures, and a city attorney; 
and O. C. Wybrant active in politics since 1902, and a former 
county attorney 

The 1931-35 sessions of the court seem to have been domi- 
nated by Judge Porter Newman. The law makes no provision 

Interview with Judges Newman and Wybrant, July, 1934. 

Makers of Government in Oklahoma, pp. 44, 375, 857. 



The Court of Tax Review 


169 


for any differing degree in rank among the three judges, but 
Newman was selected ^‘presiding judge.” At the meetings of 
the court attended by the writer, Judge Newman took the lead 
in questioning witnesses, and his attitude seemed to be the all- 
important factor in the determination of decisions. Informa- 
tion gained from conversations with the court secretary and the 
lawyers who regularly appeared before the court, made it evi- 
dent that everyone looked to J udge Newman for an indication 
of the court’s point of view, although there was no feeling that 
the other members of the court were nonentities or necessarily 
lacking in ability. Asked to what extent the court’s opinions 
were unanimous, Judge Wybrant quickly replied, “ninety-five 
per cent,” and the records seem to bear him out.^® 

The requirement that written decisions be filed with the 
state auditor in all cases, has hardly been followed to the letter. 
Unfortunately, the state does not provide the state auditor, nor 
the court itself with sufficient funds to comply with this phase 
of the law. One secretary serves both the Court of Tax Review 
and the State Board of Equalization. The woman who served 
in that capacity while the writer was making his investigation 
was very efficient, but she could hardly be expected to copy all 
the decisions herself. Accordingly, the practice has been fol- 
lowed of permitting the parties to the cases to prepare all of 
the written records. These documents are then signed by the 
protestant, protestee, and the three judges, and filed in the of- 
fice by the secretary. In nearly every instance, this work is per- 
formed by the lawyers representing the protestant, and while 
efforts have been made to secure uniformity in these records, 

Interview, July, 1934. The state examiner and inspector’s office compiled 
a list of the significant decisions rendered by the court during its 1934-35 
session and found that twenty-nine of the thirty-two controlling rules which 
the court followed had been determined by unanimous consent of the judges. 
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they vary considerably as to form and content. Fortunately, in 
this respect at least, some half-dozen corporations account for 
most of the protests filed before the court, and while the at- 
torneys of these corporations have their differing ideas as to 
the form these records should take, when one has mastered 
the idiosyncrasies of these six systems, he can attack the rec- 
ords of the court with some hope of understanding them.^® 

But even these records do not reveal all of the information 
that might be desired. If an issue has been settled out of 
court, the journal entry frequently fails to make the fact 
known, and it might seem that the protest was still pending. 
Legal terms are not always used in the same way. The word 
“withdrawn” is apparently meant to indicate that the protes- 
tant has dismissed a case out of court, the word “dismissed,” 
that the protestant dismisses the case in open court, and the 
word “denied,” that the court itself dismisses the protest. But 
these words are not always used in such fashion in the records, 
and it is not always possible to tell, from the records alone, just 
what the final outcome of a protest has been. 

Sometimes the records are missing altogether. Often the 
date of filing stamped on a journal entry is weeks or months 
after the date on which the decision was rendered. If one can 
wait long enough, most of the records are eventually filed, but 
it is a slow process at best. In fact, it is surprising that the 
court records are as serviceable as they are, in view of the sys- 
tem used. And it is hardly necessary to point out that these 
records are of very great value in influencing the making of 
other similar protests. 

In very few instances do the journal entries take the form of 
“opinions,” rather than “decisions,” In view of the fact that 

^® Much of this information was obtained by the writer as a result of per- 
sonal observation during two months’ work in the state capitol and conver- 
sations with various secretaries and officials. 
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the records reveal that many protests practically identical in 
character seem to have been denied or dismissed, almost as 
frequently as sustained, it is rather disconcerting to be faced 
with a complete absence of explanatory reasons accounting for 
the varying outcome of such cases. (See Table XII and Fig. 7.) 


TABLE XII 

Outcome of 1933 Protests in Sample, Classified According to the 
Eleven Reasons for Which Budgetary Items Were Protested 


Reason 

Outcome 

No. sustained 

No. dismissed 
or withdrawn 

No. denied 

No. deferred 

Total 



1 

40 

50 

5 

21 

116 

2 

1 

14 

2 

1 

18 

3 

46 

67 

4 


117 

4 

260 

206 

58 

109 

633 

5 

20 

33 

33 

33 

119 

6 

10 

18 

2 


30 

7 

1 

4 

2 


7 

8 

4 

14 

9 


27 

9 

348 

46 

4 

5 

403 

10 

58 

7 



65 

11 

6 1 

3 



9 

Total 

794 

462 

119 

169 

1544 


Based on information obtained from unpublished records in the 
office of the Court of Tax Review. 


But, for that matter, at the actual court sessions, the judges as 
often as not simply say, “Sustained,” or “Denied,” without in- 
dicating any reasons therefor. In a rather important case in 
which the court held a certain levy invalid because it was 
based on legislation which the court thought was unconstitu- 
tional, the written record reveals no more by way of explana- 
tion of the outcome, than reference to the specific provisions 
in the Constitution which the court thought the statute vio- 
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lated.^^ Of course, it should be stated that scores of decisions 
are based upon rulings that the court may have made in past 
years or earlier at the same session. At the time the first de- 

Fig. 7. Outcome of 1933 tax protests in sample counties, cities, towns, and 
school districts classified according to the eleven reasons for which 
budgetary items were protested. 

No. of 
tines 



cision on a particular point was rendered, the judges may have 
given newspaper reporters an explanation which appeared in 
the press, but even so, the official journal entry is devoid of 
such information. Or, it may be that a decision is accom- 

I’i' See 1933 protests. Case No. 3-291, Protest of Rock Island Railroad. 

18 See, for instance, the Oklahoma City Times, January 10, 1935. 
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paniecl by an opinion in the journal entry in the record of one 
county, but not in the record of another county, and there is 
no cross-indexing of these records whatsoever. 

The court has no regular chamber in which to hold its ses- 
sions. When the state legislature is not meeting, the Cham- 
ber of the House of Representatives is often used. Sometimes 
it has fallen to the lot of the secretary to rush about the day 
before a court hearing and secure a meeting place in the badly 
crowded state capitol. This is but a minor detail, to be sure, 
but it is indicative of the informality which seems to be typical 
in many ways of the court and its work. 

Although the court is ordered to begin its meetings in Oc- 
tober, actually many local budgets are not even filed in the 
office of the court until long after this date. (See Fig. 4.) And 
since the forty-day period during which protests may be made 
does not start until the budgets are filed, the court’s sessions 
are necessarily delayed for this reason. The writer attended 
the last hearing on 1933-34 budgets which was held on July 5, 
1934, five days after the start of the next fiscal year. This delay 
in the final determination of the legality of local budgetary 
programs is obviously unfortunate. 

Attendance at sessions of the 1931-35 tax court provided some 
illuminating information concerning the court’s procedure. 
There was, as a rule, a complete air of informality, lawyers and 
judges being on quite friendly terms, due, no doubt, to the 
fact that the same attorneys participated in a great many of 
the cases. The formal ceremony pertaining to the average 
court was missing, for the most part. The spectator could not 
help but gain the impression that he was watching the pro- 
ceedings of an administrative board of investigation and arbi- 
tration rather than a judicial tribunal. 

Of course, such informality in itself is not bad. In fact, it is 
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possible that an administrative agency o£ control might ac- 
complish a great deal more through the use of an informal 
technique in its work than by any other method. But when 
that informality reaches such a point — as it does with the tax 
court— that no official record of proceedings is kept, beyond 
what parties to the cases themselves are willing to provide in 
self-defense for their own future use, or that no one is certain 
a day before a meeting in just what room of the Capitol the 
court will meet, it is time to call a halt. 

The right of the court to compel the attendance of witnesses 
and the production of papers has been adequate so far as power 
itself is concerned, but in actual practice the court seems to be 
rather helpless in this respect. At a session of the court on July 
5, 1934, which the writer attended, protests of Pushmataha 
County budgets were to be heard, and when the hour for the 
hearing arrived, no one was present to represent the local gov- 
ernments in that county, although the court secretary had 
served written notice on the county attorney, advising him that 
a representative be sent. Judge Newman seemed quite dis- 
turbed, and although the Pushmataha County seat was 250 
miles distant, he ordered the secretary to call the county attor- 
ney on the telephone to see if he was coming. When it be- 
came evident that no county spokesman would be present, the 
court proceeded to hear the protests anyway, and Judge New- 
man made what might be called an attempt to act as the 
county attorney, himself, by trying to give the municipality the 
benefit of the doubt in each case, and insisting that the pro- 
testant prove that the facts substantiating his arguments were 
correct. He even went so far as to request that a protestant 
bring in copies of the local budgets on file in the court’s ofiice, 
although no real attempt was made to use them since it would 
have been an endless task to check all the figures used in the 
case with the budgets. It was more or less assumed, appar- 
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eiitly, that the mere presence of the budgets on the judges’ 
desk was sufficient proof of the authenticity of the statistics 
used by the lawyers. 

The county attorney is required to represent the protestee 
whether it be county, city or an insignificant school district. 
That the county attorney is not always over zealous in prepar- 
ing the defense against protests is well indicated by the ref- 
erence to the Pushmataha County hearing. In the opinion of 
Mr. Charles Morris of the state examiner’s office, whatever else 
may be said for the abilities of the average county attorney, as 
a rule, not more than five out of the seventy-seven are first-rate 
tax lawyers, and not more than half are even in a position to 
provide themselves with the information necessary to prepare 
an adequate defense in such cases.^^ Such men pitted against 
the tax lawyers of great corporations are like babes led to the 
fray. 

As before mentioned, the county attorney may request the 
assistance of the attorney-general’s office in the preparation of 
a defense. Mr. Frank Dudley, assistant attorney-general, was 
assigned to the task of providing such assistance during the 
period from 1931 to 1934. He told the writer that his office 
made no attempt to force its services on county attorneys and 
and that these officials had to take the initiative in seeking 
assistance. In 1931, when many new county attorneys took 
office throughout the state, there was a tendency for many of 
them to seek this help due to their ignorance of tax law, and 
Mr. Dudley spent much of his time providing such aid. But 
after that time, pressure of business in the attorney-general’s 
office made it impossible to devote so much time to this work, 
and besides requests steadily declined.^*^ Obviously then, the 

Interview with Mr. Charles Morris, September, 1934. 

20 Interview with Mr. Frank Dudley, September, 1934. 
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attorney-general’s office has not played more than a nominal 
role in the hearings before the Court of Tax Review. 

The work of the tax court has been pervaded by a strong 
spirit of compromise. There can be little doubt but that protes- 
tants deliberately include a great many items in their pro- 
tests that they never expect the court to sustain. The 1933 
protest of the Texas Pipe Line Company against local budgets 
in Osage County illustrates this point. The original protest, one 
of the longest ever filed with the court, contained 107 separate 
items or counts. According to the secretary of the court, the 
attorneys for the pipe line company and the local officials of 
Osage County got together in her office the day before the 
court met. The local officials conceded the protest of the com- 
pany as to many of these items, the protestant in turn agreed 
to withdraw many of the other items, and when the court met, 
seventy items were summarily withdrawn by the protestant. 
However, it was the general impression of the court secretary 
that the protestant had gained the better of the compromises, 
even though it withdrew more than half of the total number 
of items.^^ 

The extent of this spirit of compromise is further revealed in 
some of the passages in journal entries. In a journal entry in a 
Harper County protest for 1933, the statement is found : 

“Said parties [protestant and protestee] in open court state 
that they have thoroughly investigated the matters and things 
involved in said protest and each ground and cause of action 
thereof, and in open court stipulate and agree as follows, which 
stipulation and agreement is approved by this court and adept- 
s' 1933 protests. Case No. 3-312, Protest of Texas Pipe Line Company, 
Osage County. 
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ed as its findings and conclusions both as to law and fact 

herein . . . 

The journal entry in the protest of the Frisco railroad in 
Johnston County contained a similar statement: 

“Thereupon in open court, it was admitted by the parties 
hereto, that the facts show the following named and described 
levies and appropriations were and are excessive and illegal, 
and it was agreed by the defendant that the same should be, 
and may be reduced by this court.“* 

Such passages are common to many of the journal entries, 
and quite clearly indicate the non-judicial character of many of 
the decisions. One does not usually expect to find a court de- 
cision announcing that the court has permitted the parties to 
a case to write its decision, or that the parties have magnani- 
mously allowed the court to approve their finding. 

Too much emphasis cannot be given to this practice of com- 
promise. One close observer of local finance in Oklahoma es- 
timates that 90 per cent of all protests made against local budg- 
ets are settled out of court. Undoubtedly this percentage is too 
high, but it is evident that many protests are made without 
any intention of their ever reaching the court. In 1933-34, in 
the twenty-two counties examined, there were 1,544 separate 
arguments or grounds of protest advanced against 1,203 var- 
ious levies and appropriations of the municipalities which were 
being protested. The protestants, themselves, dismissed 462 of 
these arguments. It is commonly admitted that the large cor- 
porations purposely attack many budgetary items without 
any idea of a fight to the finish, knowing full well that many 
of their protests have no justification. 

22 1933 protests, Case No. 3-299, Protest of M. K. & T. Railroad, Harper 
County. 

23 1933 protests, Case No. 3-427, Protest of Frisco Railroad, Johnston 
County. 
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An interesting controversy took place between the Frisco 
railroad and Oklahoma County concerning the latter’s 1934 - 
35 budget. The railroad filed a protest against the highway 
appropriation in the county budget. Whereupon, one week 
before the protest was to be heard by the court, the county 
filed application with the Corporation Commission asking it 
to order the railroad to insfal electric warning signals at eight 
grade crossings in the county. It was significant that no request 
was made for signals at the Rock Island crossings, inasmuch 
as the county and this road had arrived at an “agreement” 
concerning tax protests. Two days later, the railroad “capitu- 
lated” and announced that it would withdraw its protest if the 
county would cancel its application for the grade-crossing sig- 
nals. Needless to say, the county accepted the offer. According 
to the newspaper report, “one Frisco official admitted frankly 
that ‘the commissioners have outsmarted usl’ 

The success with which officials in Oklahoma County have 
fought off tax protests is strikingly illustrated in the following 
account by an Oklahoma City newspaper reporter. Referring 
to the situation existing three or four years ago when protests 
totaling more than $1,000,000 often were filed against the Ok- 
lahoma County budget, he says: 

“It v/as at this point that this reporter one day saw a collec- 
tion of the town’s biggest name lawyers file into the county 
attorney’s office and sit in a menacing half circle around him. 
They represented not only the millions of big corporations but 
also the warp and woof of solid citizenry. 

“They had studied the whole situation without bias and they 
believed the county attorney should compromise. They said 
so tactfully and gently, but they knew and Morris knew it was 

“'i Oklahoma City Times, November 13, 1934; Daily Oklahoman, Novem- 
ber 14, 1934. 
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an order, not advice. They were the most powerful ‘pressure’ 
group in town, used to obedience. 

“There was no compromise. The county attorney stuck his 
chin out and delivered himself as follows: 

“ ‘There’ll be no compromise while I’m county attorney. This 
is a racket. They tie up our money in protests because they 
know we can’t operate without it, then they come around and 
offer to compromise. If we give in they’ll do the same thing 
next year. We’ll fight it out if we all go broke.’ 

“Within a year the tax protestants were in full flight. Today 
there is only a vest pocketful of dollars still tied up in court. 
And there isn’t a single 1936 case among them. That’s the pic- 
ture.”^'"* 

On the other hand, not all protests are so easily frustrated, 
and practice has shown the protestant that the more protests 
he makes the better the vantage point he secures from which 
to bargain with local officials. That many local officials be- 
come frightened in the face of these numerous threats against 
their financial programs is only natural and not at all surprising. 
This is particularly true of some of the less populous counties, 
where by the very nature of things the average local official is 
hardly a man to meet a high-priced corporation lawyer on even 
terms. As a result, many of these cases never reach the court 
since the frightened local officials, glad to save anything they 
can, readily agree to reduce certain vital levies or appropria- 
tions, and the protestant agrees to withdraw the remainder of 
his protests. 

A former judge of the tax court describes the procedure by 
which these compromises are sometimes arranged, in the fol- 
lowing fashion : 

“In nine cases out of ten, the case will not actually be tried 

25 Olilahonm City Times, January 31, 1936. 
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by the court, but the proceeding will be about as follows: The 
case is called for trial. The railroad attorney addresses the court 
and asks for time to have a conference with the county attorney 
of the county affected. This being granted, he points out to the 
county attorney the irregularities. It is so patent a defect that 
the latter knows that it will do no good to contest the pro- 
test.”2« 

And the county attorney proceeds to inform the court that 
the county has decided to reduce its budget voluntarily. Judge 
Melton thus implies that the county gives way only because its 
budget is “patently” illegal, but one may be certain that the 
procedure in many cases is of a somewhat more subtle nature. 
On the other hand, it is true that were it not for these many 
compromise agreements, the present court would have diffi- 
culty hearing all the protests that are made. In 1934, nearly an 
entire day was spent hearing the protest of one corporation 
against Pushmataha County budgets, in spite of the fact that 
the number of items in the protest was not unusually large. 

The conclusion cannot be avoided that law and judicial prec- 
edent are not always the most important factors governing the 
outcome of many protests. The result could hardly be different 
when so many disputes are settled by compromise agreement 
between the parties, for compromises are seldom based on legal 
considerations. A compromise in itself is not so bad, and if the 
tax court acted as a board of arbitration and arranged com- 
promises that had some basis in common sense, the result 
might be satisfactory. But most of these compromises have 
been based upon anything but a consideration of the reason- 
able governmental needs of a community and the ability of its 
citizens to pay taxes. As it is, it is a case of each man for him- 

26Harve Melton, “Treatise on the Ad Valorem Tax,” Compilations of Ok- 
lahoma,! (Oklahoma City: Chamber of Commerce of the State of Oklahoma, 
1932), p. 12. 
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self and the devil take the hindmost, with the municipality all 
too frequently in the latter position. 

That many of the protests are of an extremely trivial nature 
is very evident. Countless examples can be given where the 
appropriation or tax protested amounts to a very few dollars. 
For instance, the 1933 record of protests in the office of the 
court reveals that two school district sinking fund levy protests 
by the Rock Island railroad and one by the Katy railroad in 
Pittsburg County amounted to $16, $15, and $18 each. A pro- 
test of a Sequoyah County school district sinking fund levy 
by the Frisco concerned $20, and one of a McCurtain County 
town sinking fund levy, $17. At one hearing, such trivial pro- 
tests angered Judge Newman, and he exclaimed, “Why do you 
want to protest these little items The attorney replied to 
the effect that lots of little ones make big ones. The futility of 
many tax protests from the point of view of the average tax- 
payer is shown by the small refunds they usually receive when 
protests are sustained. For instance, it is estimated that as a 
result of successful protests against budgets in the Oklahoma 
City area in 1934, the refund was 35 cents on each $1,000 of 
assessed valuation, and that the actual refund to the average 
taxpayer was 15 cents F® Nevertheless, it is undoubtedly true 
that the total amount of reduction in levies and appropriations 
ordered by the court, since its creation in 1928, runs into the 
millions of dollars. Still one cannot help but be slightly 
amused by the drudgery of the many learned corporation law- 
yers who spend days and weeks in the office of the tax court 
scouring the thousands of local budgets on file, in a never- 
ending search for possible items to protest. No school district 
is too small or its appropriation of a few hundred dollars too 

Court hearing on July 5, 1934. 

28 Bdly OkleJwman, November 20, 1935. 
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insignificant to merit the attention of these men. Needless to 
say, this office is as busy as a beehive during the forty day 
periods following the filing of important budgets. However, 
in spite of the great cost of this process to the protestant, the 
saving in canceled taxes to the few corporations that make most 
of the protests must more than equal this expense. 

Many people think these corporations have done a great 
service to the people of Oklahoma in this respect, but one can- 
not help wondering whether this mad effort to force local gov- 
ernments to reduce their expenditures does not have its unfor- 
tunate aspects, even granting that many of the levies protested 
are clearly illegal. In fact, the conclusion cannot be avoided that 
the bringing of a majority of all protests by corporations il- 
lustrates one of the most striking weaknesses of the tax court 
system. And that a high percentage of the total number of 
protests is so made, cannot be disputed. In the twenty-two 
counties examined by the writer there were twenty-seven sep- 
arate protestants who accounted for the eighty-four protests 
and 1,203 items of protest in 1933. Of the eighty-four cases, 
forty-seven were brought by railroads and twenty-five by pipe- 
line companies. The Frisco railroad was responsible for four- 
teen cases; the Rock Island, ten; the Katy, eight; and the Santa 
Fe, seven. Nine individual taxpayers were responsible for only 
eleven cases and it is of striking interest to note that not a sin- 
gle item of protest made by an individual taxpayer was sus- 
tained by the court. (See Table XIII and Fig. 8.) The signif- 
icance of these statistics cannot be evaded. The business of suc- 
cessfully protesting local tax levies before the tax court is for 
all practical purposes entirely in the hands of the great corpo- 
rations of the state. And it will probably continue to remain 
so since the individual taxpayer lacks either the means or the 
ingenuity to make successful use of this opportunity. 

However, this criticism is not that there is anything inhcr- 
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1933 Sustained Tax Protests in Sample Counties, Cities, Towns, and 
School Districts, Classified according to Protestants 


Name of protestant 


Gases brought 

Total 

No. 

No. of protest 
counts 

No. of counts 
sustained 

Ajax Pipe Line 

1 

4 

1 

Atchison, Topeka & Santa Fe R. R. 

7 

64 

26 

Carter Oil Co. 

1 

18 

10 

Chicago, Rock Island & Pacific 
R.R. 

10 

183 

88 

Consolidated Pipe Lines 

10 

272 

106 

Fort Smith & Western R.R. 

1 

23 

8 

Kansas City Southern R.R. 
Kansas-Oklahoma-Gulf R.R. 

1 

33 

18 

2 

7 

6 

Magnolia Petroleum Co. 

Midland Valley R.R. 

4 

34 

5 

1 

7 

0 

Missouri-Kansas-Texas R.R. 

8 

97 

65 

Missouri-Pacific R.R. 

2 

38 

35 

Oklahoma City-Ada-Atoka R.R. 

1 

3 

2 

Oklahoma Pipe Line 

7 

72 

7 

Oklahoma Power & Water Co. 

1 

1 

0 

Sinclair Oil Co. 

2 

12 

2 

St. Louis & San Francisco R.R. 

14 

296 

158 

Individual taxpayers 

11 

39 

0 

Total 

84 

1203 

537 


Based on information obtained from unpublished records in the 
office of the Court of Tax Review. 


ently wrong in protests being made by corporations instead o£ 
individuals, but rather that the effects of this situation are bad. 
For one thing, the result is a failure to provide an all-inclusive 
check of the validity of local budgets and levies. It should be 
remembered that one reason why it was necessary to create the 
tax court was that the county excise boards apparently were 
not able to detect all illegalities in local budgets. Consequently, 
it is unfortunate that the tax court has not entirely remedied 
this defect. It is true that when the court passes on a local 



184 State Control of Local Finance in Oklahoma 


Fig, 8. Sustained tax protests for 1933 in sample, classified according to four 
types of protestants: railroads, oil, power companies, and individual taxpayers. 



Taxpayers 

Protestants 

Based on information obtained from unpublished records in the office of the 
Court of Tax Review. 

budget and declares a levy invalid the benefit does accrue to 
all taxpayers, but the benefit is nevertheless confined to those 
taxpayers who happen to live in municipalities where the 
budget is protested. The sinking fund levy of a certain county 
may be attacked and the protest will be sustained and the levy 
reduced. But how many of the other seventy-six counties are 
imposing sinking fund levies that are invalid for the same rea- 
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son but are never reduced since no protests are made ? No def- 
inite answer can be given. While it is true that a successful 
protest ill one county tends to encourage similar protests in 
other counties, it is obvious that for one reason or another such 
a protest probably will not be made in every county in which 
it might. Judge Wybrant told the writer that the tax court had 
succeeded in making the levies of all Oklahoma municipalities 
95 per cent legal, but such an opinion is only one man’s guess, 
albeit a man who has some right to make such a guess. In 
some counties and other political subdivisions in Oklahoma, 
however, there are no railroads or large corporations, and it 
has been seen that only those units that do contain such tax- 
payers are apt to be subject to tax protests. Particularly, many 
school districts are without large taxpayers, and a line can be 
drawn across many of the counties following the railroads to 
show that the only school districts involved in tax protest cases 
were those through which the railroads passed. (See Fig. 9.) 

A second bad effect resulting from the present practice is 
that in most cases the municipality is at a distinct disadvantage 
because of the inferiority of its legal talent. It may be that 
Oklahoma County officials will succeed in besting the Frisco 
railroad in a controversy, but their less able brethren in smaller 
counties are much less apt to come off victors from such frays. 
There is not a scintilla of evidence that the tax court judges, 
themselves, are prejudiced against local officials or individual 
tax protestants. Instead, the bad record possessed by these two 
groups in these cases is due to their own shortcomings. Even 
though the court strives to give the municipalities the benefit of 
the doubt, it cannot be blamed for being impressed by the well- 
prepared arguments presented by attorneys in cases where a 
large corporation is the protestant. 

A third bad effect results from the fact that the legality of a 
budget is not the sole criterion of its wisdom or the feasibility 
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of its provisions. A local taxpayer might be expected to weigh 
carefully the pros and cons of the social benefit or harm that 
might result from his making a successful protest. But a great 
corporation, with its officials residing perhaps hundreds of 
miles from a municipality, cannot well be expected to consider 
anything but questions of law in protesting the unit’s budget. 
It was interesting to note that after the Oklahoma County of- 
ficials had forced the Frisco to withdraw its tax protest in 1934 
by threatening to require the road to instal crossing signals, 
Oklahoma City Frisco officials blamed the matter on St, Louis 
general headquarters. The Oklahoma City traffic manager 
said, “Our tax men are not responsible to anyone here and we 
never know what they are going to do.”^^ 

Appeals frequently are made from decisions of the tax court 
to the Supreme Court of Oklahoma. The Court of Tax Re- 
view itself very often follows the policy of deferring settlement 
of all protests where the point at issue is to be argued before 
the Supreme Court in some other case. A study was made of 
the fourteen decisions rendered by the Supreme Court be- 
tween January and June, 1934, as a result of appeals from tax 
court decisions. Seven of the appeals were taken by the pro- 
testants, six by the protestee, and one by both. In six cases, the 
decision of the tax court was sustained, in four it was reversed, 
and in four, affirmed in part and reversed in part.®® Although 
the number of these cases is not sufficient to warrant any real 

Oklahoma City Times, November 15, 1934. 

30 Compilation based on cases in Vol. 167 of the Oklahoma Reporter and 
Vols. 33 and 34 (2d ser.) of the Pacific Reporter, The Supreme Court itself 
has announced that in reviewing the work of the tax court it follows this 
rule: “We will confine our discussion to legal principles and leave to the 
Court of Tax Review the application of these principles to the various items 
protested" (Protest of the Kansas City Southern Railway, 157 Okla. 246 
[1932]). 
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conclusions, it is interesting to note that in the six cases in 
which the municipality had appealed, the high court reversed 
the decision in four; whereas in the seven cases in which the 
protestant appealed, there was not a single complete reversal, 
althought three of these appeals were affirmed in part, re- 
versed in part. 

As a matter of fact, it may be assumed that no really impor- 
tant ruling by the Court of Tax Review will be allowed to stand 
without review by the Supreme Court. As will shortly be seen, 
most of the tax protests, and the rulings of the tax court, fall 
readily into a limited number of categories, most of which 
have been the subject of Supreme Court decisions at one time 
or another. While the records do not always reveal the fact, 
it is evident at actual sessions of the Court of Tax Review that 
the judges constantly bear in mind past rulings of the Supreme 
Court as well as possible future rulings.^^ The tax court is 
naturally eager to render decisions that will stand up under 
the scrutiny of the higher court. 

Unfortunately, these appeals to the Supreme Court often in- 
volve considerable further delay in final determination of the 
legality of local budgetary programs. This is true even though 
the Supreme Court is requested by law to hear these appeals 
with as little delay as possible, and does make an attempt to 
do so, hearing many appeals in the same fiscal year in which 
the original protest was made. For instance, of nine cases 
heard by the Supreme Court in the first half of 1934, 1931-32 
budgets were involved in diree cases, 1932-33 budgets in four 
cases, and 1933-34 budgets of the current year, in two cases.^“ 

31 The compilation of the thirty-two rulings of the tax court for 1934 re- 
veals that in five of these rulings, the court announced specifically that it was 
following principles laid down by the Supreme Court. 

32 Compilation based on cases in Vol. 167 of the Oklahoma Reporter and 
Vols. 33 and 34 (2d ser.) of the Padiic Reporter. 
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At best, some delay is inevitable, and while the modified 
tax court statute permits the local government to go ahead 
with its more important activities even though its budget may 
have been protested, nevertheless the entire fiscal program can- 
not be carried out until all protests have been settled. 

Analysis of Typical Grounds for Protests, and 
the Court Rulings 

An analysis o£ the actual protests made before the tax court, 
and the manner in which they are handled by the court, only 
serves to emphasize that much of the work of the court is of 
a non-legal, non-judicial character. The protests involving 
budgets for 1933-34 in twenty-two sample counties were based 
on more than fifty different grounds or arguments. But for 
purposes of this analysis, many of these grounds being very 
closely related, the number has been arbitrarily reduced to 
eleven by grouping together all related grounds. A compilation 
of the protest items which fall within each of these eleven class- 
ifications reveals these items have been dismissed, sustained, 
denied, or deferred, apparently without any rhyme or reason. 
The rules of stare decisis and res judicata seem to receive but 
part-time consideration, even making allowance for variations 
in the facts of otherwise similar protests. Table XII and Fig- 
ure 7 show that the outcome of related protests is very often 
different. Protests based on practically the same reasons are 
dismissed, sustained, denied, and deferred in very bewildering 
fashion. Again, the most logical conclusion concerning this 
lack of uniformity is that the practice of protestants, protestees, 
and the court itself, in setting many protests in compromise 
fashion is primarily responsible for the situation. 

In explanation of these two tables it may be of interest to 
refer in some detail to the actual subject matter of these eleven 
reasons for the making of protests. The first three are con- 
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cerned primarily with the alleged invalidity of appropriations, 
while the remaining eight are directed primarily at the legality 
of levies themselves, rather than appropriations. 

The first reason was that part or all of an appropriation was 
illegally excessive. More specifically, it was argued that money 
was being appropriated for salaries above the limits fixed by 
law; for an election when none was to be held; to pay a state 
official to perform some service that should be financed by state 
government; or that the total appropriation exceeded the rev- 
enue which the maximum possible levy would produce. In 
such cases, the court was requested to reduce the appropriation 
as might be necessary. 

The second reason claimed the existence of a specific error in 
the adoption of the budget, such as an increase in the appro- 
priation by the excise board, after the publication of the budget 
as required by law; or that a section of the budget was not suf- 
ficiently itemized; or had not been filed with the state auditor. 

The third reason was that a local government was overesti- 
mating its revenue from non-tax sources with the result that 
the appropriation was set too high, and should be reduced so 
as to avoid a deficit. 

The fourth, and most important, reason in the number of 
protests made was that revenue from some source other than 
the property tax (such as state grants from income and sales 
tax revenue) which the law required should be used to re- 
duce the size of the current ad valorem levy, had instead been 
used to increase the size of the appropriation. 

The fifth reason was that county levies exceeded the maxi- 
mum permitted by law. In some cases it was argued that an 
entire special levy, such as the biennial audit levy, was based 
on an unconstitutional law. 

The sixth reason was that a levy was too high because of a 
technical error made by the board in estimating the proper tax. 
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The seventh reason was concerned solely with attacks upon 
the general fund levies of school districts. More specifically, 
it was argued that a district was levying an extra millage 
above the standard 5 mills without having held an election as 
required by law. 

The eighth reason was a very specific one to the effect that 
since all township governments had been abolished in Okla- 
homa, there could be no township general fund levies, and 
that the 1933 constitutional amendment made no provision for 
any such levy. This protest would seem at first thought to have 
been a good one, but actually the court denied many of them 
on the ground that the expenditures for which the levy was 
being made had occurred before the passage of the amend- 
ment.®^ This was one of the very few instances in which the 
written record revealed anything like an explanation of a de- 
cision. 

The ninth reason was concerned solely with sinking fund 
levies. In some cases it was argued that the sinking fund re- 
quirements could be met with a smaller levy, or that the bonds 
or judgments, which were to be retired, were illegal and thus 
no tax could be levied for them. 

The tenth reason was a technical one to the effect that a levy 
was too high because it was based on a valuation that had been 
set at too low a figure, due to the omission of certain property. 

The last reason was a rather minor one to the effect that a 
levy was too high because the allowance for delinquent taxes 
had been improperly fixed by an excise board at a higher level 
than was necessary. 

Undoubtedly many other grounds for protest^ have been 
utilized in other years, for the protests in each biennium are 

33 See Session Laws, 1935, c. 36, art. 1, for further information on the fi- 
nal liquidation of township finances. 
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related in no small part to the tax legislation which has been 
passed at the last session of the legislature. Judge Newman 
told the writer that previous to the 1933 session of the legisla- 
ture, the tax court had defined all controversial phases of the 
existing law in satisfactory fashion. Then, in his opinion, the 
1933 session passed several unwise and ambiguous laws which 
threw everything into chaos and confusion once more. 

The list of thirty-two rulings adopted by the tax court dur- 
ing its 1934-35 session, as compiled by the state examiner’s of- 
fice, reveals that most of the court’s rules for that period re- 
lated to technical, relatively unimportant phases of budgetary 
procedure. Many of them were simply reiterations of rules first 
announced in previous years, or involved the application of Su- 
preme Court rulings to litigation before the tax court. A few 
new rulings of considerable interest and importance were 
made, such as one requiring municipalities to appropriate suf- 
ficient funds from the available revenue to provide for the 
payment of interest on warrants that might remain outstand- 
ing during part or all of the coming fiscal year.®^ In the past, 
many municipalities have appropriated all available revenue 
for other purposes, making no provision for this inevitable 
expense, with the result that deficits have been incurred since 
the interest had to be paid. Another important ruling was that 
sinking fund levies for bonds issued since the adoption of the 
1933 constitutional amendment limiting taxes, need not be in- 
cluded within the limitations prescribed in that amendment.^® 

In conclusion, it may be said that Oklahoma’s unique agency, 
the Court of Tax Review has not been without value to state 

^^ Mimeographed list of rules, obtained by the writer from the court sec- 
retary. 

See also decision of Oklahoma Supreme Court, Adams y. City of Hobart, 
166 Okla. 267 (1933). 
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and local governments alike. It has relieved much of the bur- 
den on the state district courts, there having been no reason 
why these tribunals should ever have been bothered with hun- 
dreds of tax cases as they were before 1928. Tax cases fall into 
a limited number of categories which can be settled almost 
automatically in many instances, if certain rules are uniformly 
followed. Obviously, as long as the district courts exercised 
jurisdiction in such matters, no uniform treatment was pos- 
sible. The tax court system has had the effect of permitting 
three judges to specialize in the law of local public finance. 
The result has been that these judges are at least familiar with 
the technicalities of the subject, even though they may make 
mistakes of judgment. This is not true and probably never 
will be true of every state judge. Law and finance are not 
necessarily related subjects and just as not every good attorney 
is a tax attorney, so not every good judge makes a good judge 
in tax cases. Thus, when the present system is considered in 
the light of the system it replaced, it marks a distinct step for- 
ward. 

Nevertheless, the tax court system leaves much to be de- 
sired. This agency is neither entirely a judicial nor an admin- 
istrative tribunal. It lacks one of the important requisites of a 
court in that it does not confine itself to the purely legal con- 
sideration of tax cases. On the other hand, it lacks the power 
of initiative usually pertaining to an administrative agency, 
although once a problem is brought within the scope of its 
jurisdiction by the action of some tax protestant, it does con- 
duct itself much as does an administrative agency. The logical 
suggestion seem*s to be that reviewing local budgetary pro- 
grams for complete compliance with all requirements of state 
law should be made a strictly administrative function. Such 
control would be automatic and all inclusive. Oklahoma al- 
ready makes use of this technique in some phases of its sys- 
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tem of state control. As will be seen, the attorney-general 
makes an automatic check for compliance with legal require- 
ments in the issuance of bonds by any and all municipalities.'^® 
The exercise of such control does not depend upon the initia- 
tive of some private taxpayer. 

The tax court itself might be expanded in organization and 
personnel to the extent necessary, to enable it to handle the 
much greater task of reviewing automatically the budgets of 
all municipalities. Or as is suggested in a later chapter, the 
state examiner and inspector might perform this work.®'^ Or 
it might be done by a division of the Oklahoma Tax Commis- 
sion. As a matter of fact, enough has already been related 
about the various agencies of state control in Oklahoma to 
make it evident that they all need to be reorganized under one 
comprehensive division or department. The very fact that there 
are three separate agencies, all of which seem to be logical 
agencies in which to vest this increased power, proves the need 
for such a general reorganization. But of that more later. 

There is little reason to suppose that automatic state control 
of local budget-making would endanger local self-government 
in so far as it does nothing more than force compliance with 
law. Presumably the law ought to be enforced. Of course, one 
can argue concerning the wisdom of legislative requirements 
and standards themselves. Admittedly the state law prescrib- 
ing the form and content of local budgetary practice may be 
unsound. But that is primarily a problem of state legislative 
rather than state administrative control, although it must be 
admitted that the two are related, and that the failure of the 
tax court to function satisfactorily as an administrative agency 
is partly due to the unworkable features of some of the legis- 
lative standards it is trying to interpret and enforce. 


See chap. vi. 


See chap. vii. 



CHAPTER VI 


STATE ADMINISTRATIVE CONTROL OF LOCAL 
INDEBTEDNESS: THE ATTORNEY-GENERAL 

A S has been seen, the state exercises a considerable meas- 
ure of legislative control over local indebtedness in Okla- 
homa, and for the most part this control has failed utterly to 
accomplish the purposes expected of it. But in authorizing the 
attorney-general to exercise administrative supervision over the 
issuance of local bonds, the state has established a measure of 
control that has been remarkably successful. The state estab- 
lished legislative control over local indebtedness in an effort to 
supervise the actual policies of local governments. The motive 
in back of the bond commissioner law was of a totally differ- 
ent nature, only the purely administrative phase of this prob- 
lem of local government being subjected to state control. 

By the terms of this law, passed in 1910, shortly after state- 
hood, the attorney-general was made an ex officio state bond 
commissioner, whose function is best described by reference 
to the law: 

“It shall be the duty of such bond commissioner to prepare 
uniform forms and prescribe a method of procedure under the 
laws of the state in all cases where it is desired to issue public 
securities or bonds, in any county, township, municipality ; 
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and it shail be the further duty of said bond commissioner 
to examine into and pass upon any security so issued, and such 
security, when declared by the certificate of said bond commis- 
sioner to be issued in accordance with the forms of procedure 
so provided shall be incontestible in any court in the state of 
Oklahoma unless suit thereon shall be brought .... within 
thirty days from the date of approval of said securities 

“No bond hereafter issued by any political or municipal sub- 
division of this state shall be valid without the certificate of 
said commissioner.”^ 

It should be noted that the power of the bond commissioner 
supplements, rather than replaces, the constitutional power of 
the county clerk and county attorney to certify that local bonds 
are issued “pursuant to law,” and “within the [5 per cent] lim- 
it.”^ It would, of course, have required a constitutional amend- 
ment to grant the attorney-general the exclusive right to certify 
local bonds. It might seem from a reading of the relevant con- 
stitutional and statutory provisions that these county officials 
pass on all questions pertaining to the legality of local bonds, 
whereas the bond commissioner does nothing more than pre- 
scribe the forms and the procedure for the issuance of bonds. 
Actually, the line between the separate functions of these of- 
ficials cannot be clearly drawn, and in practice the certification 
of the bond commissioner has proved to be of greater impor- 
tance than that of the county clerk "and attorney, even in de- 
termining the legality of local bonds. In fact, the work of the 
bond commissioner quite clearly duplicates that of these county 
officials. The Supreme Court has held that the bond commis- 
sioner’s certification of a bond issue does not necessarily guar- 
antee that it is “pursuant to law” and “within the debt limit,” 

1 0. S., 1931, c. 27, art. 5, secs. 5413-14. 

2 Oklahoma Constitution, art. 10, sec. 29. 
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but on the other hand, it has said that he may refuse to certify 
an issue if he finds it is not within the limit or pursuant to 
law.^ If, for instance, a municipality has failed to hold the re- 
quired election at which voters are given an opportunity to 
pass upon a proposed bond issue, in the fashion prescribed by 
law, the bond commissioner may clearly withhold his approval. 

In view of this duplication in the work of local and state of- 
ficials, it is perhaps only natural that brokers and investors who 
deal in Oklahoma municipal bonds should be inclined to place 
greater confidence and trust in the certification of the bond 
commissioner than that of the county officials. Nevertheless, it 
would be a mistake to conclude that the bond commissioner 
has entirely usurped the function of the county clerk and at- 
torney. Information obtained from the attorney-general’s of- 
fice indicates that the bond commissioner places much weight 
on the certification of the two county officials and makes only 
a superficial check for compliance with debt-limit require- 
ments, since they have fully checked such compliance. Exper- 
ience has shown that local officials seldom err in this respect, 
and though a bond issue may require checking as to other mat- 
ters, it is usually correct in this.^ But for that matter, as has 
been seen, debt limits in Oklahoma have been so loosely in- 
terpreted that few municipalities are in danger of exceeding 
these limits, and the really important check concerns other 
matters, anyway. 

In line with other court rulings, it has been held that the 
bond commissioner’s supervisory power does not extend to 
local special assessment bonds. In an interesting case the city of 
Lawton tried to persuade the Supreme Court to force the bond 
commissioner, against his will, to pass upon certain street im- 

^ Faugh V. Sapulpa; Board of Education of Town of Owasso v. Short, 89 
Okla. 2 (1923). 

4 Information obtained in the attorney-generars oflSce, September, 1934. 
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provement bonds which it wished to issue. The bond commis- 
sioner had refused to do so, saying that his certification was 
not necessary since the bonds were to be retired solely by rev- 
enue derived from special assessments against benefited prop- 
erty owners. Apparently, the city was anxious to secure the 
certification because it thought the market for the bonds would 
be improved thereby. The court sustained the bond commis- 
sioner’s refusal to act, and pointed out that under Oklahoma 
law, special assessment bonds can in no event become a liabil- 
ity against a city, and consequently were not ‘'bonds” or “pub- 
lic securities” within the meaning of the bond commissioner 
statute.® 

It has been seen that while the check exercised by the excise 
boards over local budgets is primarily a legal one, nevertheless 
those boards have actually exercised, legitimately and illegiti- 
mately, discretionary power as to the actual content of local 
budgets. It has never been seriously contended that the bond 
commissioner may exercise a similar power by refusing to cer- 
tify a local bond issue because in his personal opinion it is un- 
wise or unnecessary. His check is purely a legal one. The very 
wording of the law, that his certification should do nothing 
more than show that bonds are being issued in accordance with 
the forms and procedure he has prescribed, shows that his pow- 
er of supervision is confined strictly to questions of procedure 
and legality. 

On the other hand, the Supreme Court has said that the bond 
commissioner’s power is not strictly ministerial but may, under 
certain circumstances, be discretionary. This ruling was made 
in a very interesting case. A board of education in a small Ok- 
lahoma town had twice sought to obtain the approval of the 
voters for a bond issue for a proposed school building, and in 

^ City of Lawton v. West, 33 Okla. 395 (1912). 
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both instances, in elections in which more than three hundred 
voters participated, this approval was not forthcoming. Then, 
apparently, the board made an underhanded move and called 
a third election in which, it is significant to note, only twelve 
voters took part, all of whom approved the bond issue. While, 
in the strict sense, the proceedings were legal and complied 
with all the requirements of the law, the attorney-general re- 
fused to certify the issue, saying, “The proceedings were reg- 
ular in form, but irregular in substance.” The court sustained 
this action and held that in his capacity as bond commissioner, 
the attorney-general does not act merely in a ministerial capac- 
ity but is vested with the power to exercise his own judgment 
and discretion. 

“When he refuses to approve an issue, on grounds under- 
neath the mere forms of procedure, which go to the lack of 
good faith of public officials .... and his conclusions are 
neither capricious nor arbitrary, no mandamus should be is- 
sued to compel him to act.”® 

Thus it would seem that the bond commissioner is vested 
with every reasonable power to refuse to certify a bond issue 
where either the letter or the spirit of the law has not been fol- 
lowed by the municipality. Such a discretionary power in the 
hands of the bond commissioner is entirely to be desired, and 
in no way enables him to refuse to approve local bonds in 
“capricious and arbitrary” fashion, simply because he does not 
think a proposed issue wise. 

The actual work of the bond commissioner in providing uni- 
form forms for local bonds and in supervising the issuance of 
these bonds seems to have been perfectly straightforward. He 
has, of course, prescribed concrete forms which must be used 
by ail local governments. The advantages resulting from such 

® Board oj Education of the Town of Owasso v. Short. 
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control are obvious, and disadvantages practically non-existent. 
The discretionary power of local units is in no way disturbed. 
They may or may not issue bonds as they see fit. All that the 
state government does is to insist that, having decided to incur 
debt, a local government accept the advice of the state bond 
commissioner and follow prescribed procedure so that it may 
avoid the many pitfalls that await the unwary, unskilled bond- 
seller. 

The prescribed form of procedure to be followed in issuing 
bonds has been made known to local governments through the 
publication of pamphlets. Some six are now available, covering 
the issuance of funding bonds, public utility bonds, county 
road and bridge bonds, township road and bridge bonds, school 
district bonds, and independent school district bonds. No spe- 
cific directions have been given for the issuance of general city 
or county bonds, and it might seem that the available pamph- 
lets do not cover all types of bonds. However, the actual con- 
tent of these pamphlets does not vary greatly, any one set of 
of rules being fairly typical of the others. Information ob- 
tained by the writer from clerks in the bond commissioner’s 
office is to the effect that some one of the pamphlets contains 
appropriate directions covering any possible type of local bond 
issue. 

There is perhaps no better w'ay to indicate the nature and 
significance of this administrative control over local indebted- 
ness than to analyze the contents of one of these pamphlets. 
That on public utility bonds seems quite typical of the others.’^ 
It is divided into three parts, the first part containing direc- 
tions as to the “forms of procedure and general instructions as 
to transcript of procedings.”® 

t Public Utility Bonds, J. Berry King, attorney-general, 1934. 

® This transcript of “all proceedings had in connection with the bond 
issue” which is to be submitted to the attorney-general must include fifteen 



The Bond Commissioner 


201 


The second part of the pamphlet contains four statements 
or directions under the heading, “General Instructions.” The 
first direction is a warning that the attorney-general will not 


separate items. These are listed in the publication o£ the attorney-general’s 
office. Public Utility Bonds, as follows: 

1. Proof of the form of government of the unit submitting a bond issue 
for approval, to be accompanied by a copy of the charter, if a charter 
city, or a copy of the governor’s proclamation if a statutory city, etc. 

2. Copies of all relevant ordinances, or rules, governing the holding of 
council meetings and the transaction of business certified by the city 
clerk. 

3. A certificate of the city clerk showing the duly qualified and acting 
officials of the city at the time the bonds are submitted to the at- 
torney-general. 

4. The asses.sed valuation of property in the city as certified by the 
county clerk. The form for this certification is specifically prescribed 
in the pamphlet. 

5. The total outstanding indebtedness of the city, including the proposed 
issue, and the amount in the sinking fund available for the retire- 
ment of the debt principal, to be certified by the city clerk. Form of 
this certificate is prescribed. 

6. Copy of the minutes of the council meeting at which the election for 
the bond issue was authorized. Form of minutes is prescribed. 

Certificate of city clerk certifying above minutes. Form prescribed. 

Copy of the ordinance authorizing the holding of the bond elec- 
tion. Form of ordinance prescribed. 

Proof of the publication of the ordinance as required by law. Form 
of this proof of publication prescribed. 

Certificate of city clerk certifying above ordinance. Form of cer- 
tificate prescribed. 

7. Copy of mayor’s proclamation calling bond election. Form of proc- 
lamation prescribed. 

Proof of publication of proclamation. Form of this proof pre- 
.scribed. 

Certificate of city clerk certifying proclamation. Form of certificate 
prescribed. 

8. Copy of the ballot submitted to the voters at the election. Form of 
ballot prescribed. 

Certificate of city clerk certifying form of ballot. Form of certifi- 
cate prescribed. 
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pass or take action upon a bond issue until a proper transcript 
of all proceedings, as outlined in the first part of the pamphlet, 
has been submitted to him together with the bonds, properly 


9. Copy of the election returns. Form of copy prescribed. 

Certificate of clerk of county board of elections certifying these 
returns. Form of certificate prescribed. 

10. Copy of the minutes of the meeting of the county election board at 
which the election returns were canvassed. Form of copy prescribed. 

Certificate of the secretary of the county election board certifying 
the above copy of minutes. Form of certificate prescribed. 

11. (If the total bonds to be is.sued exceed $5,000 in value, the bonds 
must be sold at an advertised sale before the final ordinance author- 
izing the issuance of the bonds can be passed. At the sale the bidders 
bid upon the rate of interest the bonds are to bear [0. S., 1931, 
sec. 5930]). 

Copy of the minutes of the meeting of the city council at which 
the resolution authorizing the sale of the bonds is passed. Form of 
copy is prescribed (including form of the resolution). 

Certificate of city clerk certifying copy of minutes and the resolu- 
tion. Form of certificate prescribed. 

12. Copy of the notice of the sale of the bonds, as published in news- 
paper. Form of the notice is prescribed. 

Affidavit of newspaper publisher. Form of affidavit prescribed. 

Certificate of city clerk certifying copy of the notice of the sale. 
Form of certificate prescribed. 

13. Copy of the record of the sale of the bonds (to be submitted where 
the bond issue equals $5,000). Form of the copy of the record is 
prescribed. 

Certificate of city clerk certifying copy of record of sale. Form of 
certificate prescribed. 

14. Copy of the minutes of the meeting of the city council at which the 
final issuance of the bonds was authorized. Ordinance to fix the form 
of the bonds and provide for the necessary tax levy. Form of copy of 
minutes prescribed. 

Certificate of city clerk certifying copy of minutes. Form of cer- 
tificate prescribed. 

Copy of the ordinance authorizing the issuance of the bonds. 
Form of the ordinance is prescribed. (The ordinance must describe 
the form of the bonds to be issued, and since the attorney-general 
prescribes the form of the ordinance, the form of the bonds is like- 
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signed, endorsed, and registered. The transcript must be ac- 
companied by an affidavit of the mayor and the city clerk show- 
ing whether or not there are any contracts, agreements, or un- 
derstandings, relating to the disposition of the bonds, between 
the city and any private individuals at the time the transcript 
is submitted to the attorney-general. The second direction is 
that the city officials must remember that the bonds cannot be 
sold for less than par plus accrued interest, and that if the issue 
aggregates more than $5,000, the bonds must be sold at an ad- 
vertised sale to the bidder who agrees to accept the bonds at 
par plus accrued interest, and at the lowest rate of interest. The 
third instruction is that the purchaser of the bonds must file 
an affidavit with the attorney-general that the sale of the bonds 
has been fair and open and that he has not entered into col- 
lusion with city officials in any effort to prevent a fair, compet- 
itive sale. The fourth and last direction is that when the bonds 
and the transcript of proceedings are submitted to the attor- 
ney-general they shall be accompanied by a statement instruct- 
ing the attorney-general to whom he is to deliver the bonds 
when he has approved them.® 


wise prescribed. The prescribed form of the bonds includes endorse- 
ments to be signed by the county clerk and county attorney that the 
bonds are issued “pursuant to law” and within any relevant consti- 
tutional or statutory debt limits, an endorsement to be signed by the 
city treasurer that the bonds are duly registered in his office, and one 
by the attorney-general that the bonds are being issued in the form 
and according to the procedure that he has prescribed.) 

Copy of proof of publication of the ordinance authorizing the is- 
suance of the bonds. Form of proof of publication is prescribed. 

Certificate of city clerk certifying the copy of the ordinance auth- 
orizing the issuance of the bonds. Form of certificate prescribed. 

15. Affidavit of mayor and city clerk that there is no pending or threat- 
ened litigation involving the legality of the bonds to be issued. Form 
of affidavit is prescribed. 

^Public Utility Bonds, pp. 33-35. 
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It should be pointed out that these various prescribed forms 
and directions contained in the first two parts of this pamph- 
let are not based upon the whim of the attorney-general as to 
what his work as bond commissioner shall be. While it is true 
that he has much discretion in determining specific directions 
and forms, all that the bond commissioner is authorized to do 
is to prescribe the form and procedure for the issuance of local 
bonds, under the laws of the state. Consequently, each of these 
requirements as stipulated by the attorney-general is merely his 
conception of the manner in which the requirements of the 
various state laws on local indebtedness should be enforced. 

The third part of the public utility pamphlet consists of fifty- 
four “notes and instructions as to procedure, etc.” which are 
really nothing more than explanatory footnotes to various 
statements in the first section of the pamphlet. These notes 
more fully explain the proper preparation and content of the 
different transcript items described in the first section, and are 
designed to answer all of the more common questions which 
might bother the local official in the preparation of a bond 
issue. For instance, “note one” is a partial definition of a “pub- 
lic utility” according to Oklahoma law. “Note three” states the 
qualifications of voters who may participate in a public utility 
bond election. “Note four” is a word of advice to the effect 
that “if the transcript is assembled in the order herein sug- 
gested (part one) and the forms and instructions carefully fol- 
lowed, errors and irregularities will be avoided, and therefore, 
delay in approval and there will be no occasion for disap- 
proval.” “Note nine” stipulates that in addition to the pre- 
scribed ballot form there must also be submitted to the voters 
a specific statement describing the particular purpose for which 
the bonds are to be issued. “Note forty” gives directions how 
to figure the dates of bond maturities, and interest payments, 
according to the state serial bond law. “Note forty-three” con- 
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tains some advice as to the determination o£ the place for the 
payment of bond interest and principal: “It is suggested that 
the place of payment be such that, with all things considered, 
it will add to the value of the bonds.”^® 

The other five pamphlets issued by the bond commissioner 
difier from the one described only in particulars rather than 
essentials. Naturally, the forms and procedure prescribed by 
the attorney-general vary somewhat, depending on the techni- 
cal nature of the different types of bonds that may be issued by 
municipalities. For instance, the pamphlet on funding bonds 
contains a requirement that the transcript of proceedings in- 
clude full information concerning the holding of the court 
hearing at which the funding process has been approved. Like- 
wise, full information must be provided concerning the nature 
of the existing debt which is to be funded — whether it takes 
the form of outstanding unpaid warrants, judgments, or bonds 
— and why this debt must be funded.’^^ Advice is given to the 
effect that the Supreme Court in Faught v. Sapulpa has ruled 
that in the event the validity of the funding bond is ever at- 
tacked, it must stand or fall on the validity of the original debt 
that was funded, and that no mere certification by any official 
that funding bonds have been issued “pursuant to law,” can 
have the effect of validating otherwise illegal bonds. 

“The attorney-general therefore recommends that there be 
attached to the transcript of the proceedings had in connection 
with the issuance of funding bonds, statements or evidence 
showing the validity of the warrants if warrants are funded; 
the ‘judgment roll’ for each judgment if judgments are fund- 
ed and the transcript of the proceedings had in the issuance of 
bonds if bonds are funded.”^^ 

Ibid., pp. 35-46. 

Funding Bonds, J. Berry King, attorney-general, 1931, pp. 3-29. 

12 Ibid., p. 34. 
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This rather lengthy analysis of the contents of these pamph- 
lets issued by the bond commissioner has been given so that 
the actual nature of the control or supervision exercised by the 
attorney-general over the issuance of local bonds may be made 
apparent. Enough information has been provided to make it 
evident that this particular phase of state control in Oklahoma 
has been designed to make it easier rather than more difficult 
for local governments to issue bonds. That this is true is 
readily seen \vhen one realizes that instead of reducing the 
number of local bond issues, this control tends to increase 
the number, due to the beneficial effect -which it has upon the 
market for Oklahoma local bonds. All procedural and legal 
difficulties have been overcome, in so far as is humanly pos- 
sible. The bond broker knows that these bonds are at least 
legally sound. 

There is no interference with the right of the local unit of 
government to exercise its own discretion within legal limits in 
determining the wisdom of issuing bonds for some particular 
purpose. All that the law provides is that when a local gov- 
ernment has made up its mind to go into debt, it must accept 
the advice and information which the bond commissioner has 
to offer and follow the forms which he has prescribed. This 
assistance is provided for the sole purpose of protecting the 
best interests of local governments, and if a municipality co- 
operates with the bond commissioner it finds in the long run 
that it has everything to gain and nothing to lose by such a 
procedure. 

The bond commissioner seems to have no desire to refuse 
to give his approval to a request for permission to issue local 
bonds.^® Consequently, no effort is spared in assisting a mu- 

^8 In conversation with one prominent municipal auditor, however, the 
writer was told that in the opinion of this man, the assistant attorney-general 
who was assigned to the work of passing upon local bond issues, under the 
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nicipality to get such a request in such shape that it can be ap- 
proved. If a request as received by the attorney-general’s office 
has not been properly prepared, the local government is ap- 
prised of the fact and told what changes should be made. 
There are very few requests, indeed, that cannot be so revised 
as to receive the necessary approval of the bond commissioner. 
In fact, it would appear that only in the case of some clear and 
flagrant disregard for the correct procedure is it ever necessary 
for the attorney-general to withhold his approval. Naturally, 
he has no desire to assist a municipality in “putting across” an 
admittedly invalid bond issue. But as a matter of fact, the 
procedural control exercised by the attorney-general is so com- 
plete that few local governing boards would consciously and 
deliberately seek his approval for issues which they knew to 
be illegal.^^ 

The relatively small number of requests for approval which 
have been denied since 1929 indicates conclusively the success 
which has met the attempt to improve local procedure in the 
incurrence of debt, for there can be no doubt of the strictness 
of the requirements which the attorney-general has prescribed. 
From January 1, 1929, to January 1, 1934, approval was re- 
quested for 666 separate local bond issues and all but 34 or 5.1 
per cent, of these requests were finally approved (Six were 


administration prevailing from 1931 to 1935, was definitely prejudiced against 
the financial programs o£ many municipalities, and did everything in his 
power to prevent the issuance of local bonds, particularly of the public utility 
type. While this auditor may have had good cause for his opinion, the rel- 
atively small number of bonds rejected during this period does not seem to 
support his charge. On the other hand, there is no doubt but that such an 
attitude on the part of the bond commissioner could have the effect of dis- 
couraging local governments from seeking approval for bond issues, even 
though the bond commissioner lacks discretionary power to reject a bond 
issue for other than strictly legal reasons. 

Information obtained in attorney-general’s office, September, 1934. 
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withdrawn). But it does not follow that all of the 626 ap- 
proved issues were in satisfactory condition when the requests 
were first received by the ojffice. 

The record by years is as follows : 


Year 

Requests for approval 

Final rejei 

1929 

258 

23 

1930 

230 

3 

1931 

100 

2 

1932 

42 

5 # , 

19.33 

36 


Total 

666 

3415 


*Two court appeals pending. 
**One court appeal pending. 


Unfortunately, the office of the attorney-general, like most 
other state administrative departments in Oklahoma, has not 
issued any regular, comprehensive reports that can be drawn 
upon for information of this nature. The last report published 
by this office was prepared for the 1931 session of the state leg- 
islature and covered the period from September, 1929, to De- 
cember, 1930. The following information was included con- 
cerning the activities of the bond department. During the 
fifteen-month period, 317 proposed bond issues were examined, 
and 313 approved. The aggregate value of the bonds sub- 
mitted was $16,326,573, and the value of the bonds rejected 
was only $345,100. In only ten instances did local taxpayers 
lodge protests against proposed bond issues with the bond 
commissioner and request that he withhold his approval. In 
each of these cases, public bearings were held.^® 

IS Compilation based on unpublished records in attorney 'general’s office. 

The attorney-general of Oklahoma, Reports to the Govei'nor and Legis- 
lature for the 'Period: September, 1929, to December, 1930, p. 12. 
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In other words, no statistics can tell the story of this phase of 
state administrative control in Oklahoma, for the significance 
of this control is not to be seen in the number of proposed 
local bond issues which have been approved or rejected, but 
rather in much more intangible information concerning the 
assistance rendered to local governments in helping them to 
arrange their bond issues so that they conform with all pro- 
cedural requirements- 

The rulings of the bond commissioner may be appealed to 
the Supreme Court. A taxpayer may seek a writ of injunction 
to prevent the sale of bonds certified by the attorney-general, 
or local officials may seek writs of mandamus to compel him to 
certify issues when he has refused to do sod”^ A check of the 
Supreme Court Reporter, however, reveals that relatively few 
successful appeals are made from these rulings of the bond 
commissioner. The provision in the statute requiring that all 
suits contesting the validity of bonds certified by the attorney- 
general must be brought within thirty days of the date of cer- 
tification has been attacked as to constitutionality, but was up- 
held by the court.^® However, the court has ruled that in the 
case of funding bonds, no mere certification can clear any 
cloud as to their validity, since this validity must always de- 
pend upon the validity of the original debt that is being 
funded. Consequently, it is not necessary to challenge a cer- 
tification of a funding bond issue within the thirty-day period, 
unless the challenge is based upon alleged failure to comply 
with legal requirements relating to the procedure for the is- 
suance of bonds, rather than on the validity of the original 
indebtedness which is being funded. 

It See, for instance, Johnson v. Town o/ Arnett, 139 Okla. 167 (1929); 
Owasso Board oj Education v. Short. 

Faught V. Sapulpa. 
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In conclusion, it may be said that supervision exercised by 
the bond commissioner over local indebtedness is an example 
of state control of local finance in Oklahoma at its very best. 
There can be little doubt that the credit of Oklahoma munici- 
palities, other factors being normal, has been greatly enhanced, 
through the years, as a result of this check exercised by the at- 
torney-general. And by no means the least significant thing 
about this control is that it has been exercised without any un- 
due interference with the right of local governments to shape 
their own policies. When state control permits the state gov- 
ernment to substitute its judgment for that of a local govern- 
ment in determining the latter’s financial policies, then inde- 
pendent local government is well on the way to destruction, 
and little more is necessary to bring about state centralization. 
As long as there exists a sincere desire to preserve some degree 
of local self-government, care must be taken lest state control 
destroy local initiative and enterprise. In this respect the con- 
trol exercised by the bond commissioner might well serve as a 
model. No attempt is made to interfere with local government- 
al policy. On the other hand, the bond commissioner is author- 
ized, in friendly but firm fashion, to compel local govern- 
ments to accept his advice and assistance when it comes to the 
administrative task of marketing bonds. 

So far as can be ascertained, the attorney-general carries on 
this work in strictly impartial, scientific fashion. The spirit of 
the law is carefully followed and the attorney-general makes 
no effort to use his discretionary power to interfere unjustly 
with local governmental programs. It is interesting to com- 
pare this attitude with that of many excise board members, 
who beyond a doubt have not hesitated to over-reach their 
powers in dictating to local governing boards. The compari- 
son is doubly interesting when it is remembered that the func- 
tion of these two agencies is very similar: in the one case, a 
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legal check of local budgetary programs; in the other, a legal 
check of local debt programs. Perv^aps the conclusion to be 
drawn from such a comparison is that if the check of local 
budgets were centralized and performed by some administra- 
tive state agency similar to the attorney-general, such control 
would become as successful in its effect and results as that 
now exercised by the attorney-general. This suggestion will 
be considered further in the next chapter in connection with 
the work of the state examiner and inspector. 



CHAPTER VII 


STATE ADMINISTRATIVE CONTROL: AC- 
COUNTING AND AUDITING; THE STATE 
EXAMINER AND INSPECTOR 

T here are in Oklahoma two state administrative of- 
ficials with general authority over state and local ac- 
counts and audits: the examiner and inspector and the auditor. 
There is no logical or consistent dividing line between the 
functions of these two officials, but fortunately, as far as state 
control of local finance is concerned, only one of them, the ex- 
aminer and inspector, is of great importance. The auditor 
once possessed general supervisory power over county asses- 
sors in the valuation of property, and county treasurers in the 
collection of property taxes, but this power was transferred by 
law to the Oklahoma Tax Commission when that body was 
created in 1931.^ 

The office of the examiner and inspector is a constitutional 
one, with many of the duties pertaining to it described in the 
Constitution itself.^ The incumbent must have had three 
years’ experience as an expert accountant. He is ordered to 

1 0. S., mi, secs. 3555, 12296. 

2 Oklahoma Constitution, art. 6, sec. 19. 
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examine the books, accounts, and. cash on hand, of ail county 
treasurers without notice, at least twice a year, and to publish 
a report of these audits once a year. In making these examb 
nations he is ordered to take complete possession of the treas- 
urers’ offices. He is also directed to prescribe a uniform sys- 
tem of bookkeeping for the use of “all treasurers.” The exam- 
iner is an ex officio member of the constitutional State Board 
of Equalization. Still one other constitutional provision, while 
not referring directly to the office of the examiner and inspec- 
tor, does concern him. This is the provision authorizing the 
legislature to require “all money .... to be accounted for by 
a system of accounting that shall be uniform for each class of 
accounts, state and local, which shall be prescribed and audited 
by authority of the state.”® 

The legislature has greatly enlarged the powers and duties 
of the examiner. In the first place, his duties as an auditor of 
local accounts have been more clearly defined. His consti- 
tutional duty to examine the books of county treasurers is 
more specifically described, and he is authorized to examine 
the accounts of other county officials at the requests of coun- 
ty commissioners or the governor, the latter only making 
such a request when petitioned to do so by 5 per cent of 
the voters of g county. The cost of these audits must be borne 
by the county, and the examiner may appoint a necessary 
number of deputies to carry on this work. All county officials 
are ordered to provide the examiner with “reasonable facilities” 
for making these investigations, and failure to do so, or to pro- 
vide him with any information which he requests, constitutes 
a misdemeanor. Likewise, penalties are prescribed for any act 
of perjury committed in the course of such an audit. In addi- 
tion, the examiner is authorized to examine the accounts of 


art. 10, secs. 21, 30. 



214 State Control of Local Finance in Oklahoma 

any independent or city school district treasurer when peti- 
tioned to do so by 25 per cent o£ the voters in such a district. 
A further statute requires “the incumbent of any office” who 
is reelected to that office to make a full accounting of public 
funds in his control before he can secure a new bond. Such 
accounting usually is made to the examiner.^ 

In 1933, the legislature enacted a law providing for auto- 
matic biennial audits by the examiner of the accounts of all 
county officials who take any part in the collection or disburse- 
ment of public funds. It also authorizes him to audit the ac- 
counts of these officers, at his own discretion, upon the death, 
resignation, or removal from office of any official, between 
these biennial intervals. All expenses incurred in making these 
audits, including the salaries of deputy examiners, are to be 
paid out of a special audit fund raised in each country by a 
special mandatory tax of not more than one-tenth of a mill. 
This tax must be levied every other year by the county excise 
board, and any taxpayer is authorized to compel the proper 
officials to make this levy if they fail or refuse to do so of their 
own accord.^ 

Secondly, the legislature has expanded the examiner’s con- 
stitutional power to prescribe a uniform system of bookkeep- 
ing for all treasurers, so as to provide “a suitable check upon 
their mutual acts,” insure a “thorough inspection” and protect 
state and county funds. He is also authorized to prescribe a 
bookkeeping system for any county official, in addition to all 
treasurers, to expose erroneous and false systems of accounting 
and to instruct county officials in the keeping of proper ac- 
counts where necessary.® Thus, the accounts of all local treas- 

^ O. S., 1931, secs. 3727, 3730, 6833, 3405. 

^Session Laws, 1933, c. 40. 

6 0. S., 1931, sec. 3729. 
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urers, county and otherwise, and all county officials, are sub- 
ject to the supervision of the examiner. 

Thirdly, the examiner has been directed to report to the gov- 
ernor the failure of any county official to obey his instructions 
concerning bookkeeping, and in addition to make a formal 
annual report to the governor on November 1 of each year re- 
lating the results of his examination of the accounts of county 
officials. This report is to be printed to the number of five 
hundred copies.’ 

Fourthly, the law directs that at the same time he examines 
the books of county treasurers, the examiner shall check wheth- 
er the provisions of a statute controlling the depositing of 
county funds in certain banks and the receipt, in return, by 
the county of proper securities guaranteeing these deposits, are 
being obeyed.® If he discovers any violations he is to file a 
written report with the county attorney describing conditions. 

Finally, and by no means the least important of the exam- 
iner’s statutory powers over local government, is his authority 
to prescribe the use of certain specific forms in the conduct of 
local financial affairs. True, some of these forms are of a rou- 
tine nature and the examiner has no great discretion in deter- 
mining their actual composition. Others, however, are of no 
little significance, and the examiner is able to exercise a con- 
siderable measure of supervision over local government, sim- 
ply through requiring the use of these prescribed forms. 

The forms used by county assessors in the assessment of 
property are prescribed by the tax commission, subject to the 
approval of the examiner. Forms thus prepared for county 
assessors include those used in the valuation of ordinary real 
and personal property, corporation property, and the abstract 
whereby the assessor makes his report to the tax commission.® 


secs. 3729, 3731. 


Session Laws, 1933, c. 21. ^ Ibid., c, 115. 
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Forms prepared by the examiner alone include the tax roll, 
which is filled out by the county assessor after the excise board 
has approved local budgets and set local tax levies, the receipt 
issued by the county treasurer to property owners upon pay- 
ment of their taxes, and the claims and vouchers used by the 
county treasurer in making refunds because of excess taxes or 
other moneys collected through error. By the terms of a 1933 
statute providing for the re-acquisition by the original owner 
of property held by the county for delinquent taxes, the exam- 
iner prescribes the form of the deed to be issued by the county 
commissioners. The examiner prescribes still other forms used 
by the county treasurer, such as the book in which daily tax 
collections are recorded, the “warrant book” in which the 
treasurer records all warrants paid by him, and the report 
which the treasurer must make once a year to the several 
school boards of the dependent school districts of the county. 
The county treasurer is also required by law to inform the 
county clerk of the apportionment of tax collections which he 
makes at the end of each month to the various municipal sub- 
divisions, and the clerk must then issue warrants to the treas- 
urers of these units. The form of these warrants and the man- 
ner in which they are turned over to these treasurers are pre- 
scribed by the examiner.^® 

By all odds the most important forms prepared by the ex- 
aminer are the financial estimates or budgetary statements 
used by local governing boards and the county excise boards 
in the preparation of the annual financial programs of local 
units of government. Separate budgetary forms are prepared 
for the use of the different local units, the county, the city or 
town, and the various types of school districts. It is interesting 

10 0. 5., mi, secs., 12619, 12713, 7750, 12625, 7755, 12627; Session 
Laws, 1933, ns. 



217 


Accounting and Auditing 

to note, in view of the importance of the control exercised by 
the examiner through the prescription of these forms, that his 
legal right to prepare them and require their use is not as 
specific as it might be. In the preparation of all of the other 
forms, before mentioned, the examiner is granted very specific 
authority by law. But nowhere, in referring to these budge- 
tary forms, does the law clearly state they are to be prepared 
by the examiner Assistant Examiner Charles Morris ad- 
vised the writer that the authority in this respect is implied 
rather than expressed, being clearly implied in the constitu- 
tional and statutory provisions ordering the examiner to pre- 
scribe a uniform system of bookkeeping for the use of all local 
treasurers, and the legislature to require an accounting of all 
moneys collected by local governments.^” 

These budgetary forms prepared by the examiner must com- 
ply with all specific statutory directions to local governing 
boards and excise boards concerning the preparation of local 
budgets. Clearly the forms prepared by the examiner for the 
use of these local officials must be of such a nature as to permit 
them to obey the law. 

The Wor\ of the Examiner 

The importance of the budgetary forms prepared by the ex- 
aminer should not be minimized. As mere budgetary forms 
go they are quite complete. On the other hand, they hardly 
constitute comprehensive accounting or bookkeeping systems 
for the use of local governments, state supervision of local fi- 
nance in Oklahoma falling short of such a measure of control. 
So far as the needs of the average county, city or school dis- 

11 0. S.. 1931. secs. 12674, 12676, 12677, and 12678. 

1^0. S., 1931, sec. 3729. Oklahoma Constitution, art. 6, sec. 19; art. 10, 
sec. 30. Interview with Mr. Charles Morris, November, 1934, 
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trict are concerned, these forms are quite detailed, and prob- 
ably sufficiently comprehensive. But they are hardly adequate 
for the needs of the very largest and most populous units, ex- 
pert opinion being that they are not sufficiently detailed to re- 
flect fully the financial programs of these units.^'^ 

The present examiner is an ardent supporter of Oklahoma 
municipalities in the more or less constant litigation concern- 
ing the content of local budgets. The impression should not 
be given that the examiner aids these units to include un- 
authorized or illegal items in their budgets. However, many 
of these budgetary controversies involve the fine points of the 
law, and much depends upon the exact manner in which a 
budgetary program is assembled. Of course, if the examiner 
were to adopt the opposite attitude and seek illegally to re- 
strict local expenditures, many municipalities, particularly 
cities, might be expected to resist his efforts to prescribe their 
budgetary forms, and to combat his policies in the courts if 
necessary. In fact. Assistant Examiner Morris admitted that 
the power of the examiner to require the use of his budgetary 
forms is not as specific as it might be. Under present law, 
home-rule cities probably could ignore these forms and use 
some of their own devising, if they desired.^^ However, only 
two cities, Oklahoma City and Tulsa, do make use of their 

Interview with Mr. W. K. Newton, municipal accountant and auditor. 
The fact that these forms are not more complete than they are is not entirely 
the examiner’s fault. For instance, several years ago the examiner prepared a 
budget form for the use of townships, requiring the itemization of the “drag 
fund.” The exci.se board of Comanche County refused to fill out this portion 
of these budgets, and when a protest was made, the tax court and the Su- 
preme Court upheld the excise board and ruled that .since the law (12677, 
0. S., 1931), did not require such itemization, the examiner had no right 
to require it in his form {Protest of C. R. /. an4 P. Railway, 146 Okla. 23 
[1930]). For a technical criticism of the budget forms see Brookfngs Report, 
pp. 300, 305-7. 

Interview with Mr. Charles Morris, November, 1934. 
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own forms. Investigation at the state auditor’s office revealed 
that the budgets filed by all o£ the counties of the state, the 
school districts, and all cities but the two mentioned above, are 
prepared on forms devised by the examiner. Furthermore, 
the forms used by the wo large cities of the state do not vary 
to any considerable extent from those prepared by the exam- 
iner, possessing only a greater degree of itemization. 

As a matter of fact, the nature of the present relationship 
between the office of the state examiner and local officials 
throughout the state is convincing proof that some phases of 
state supervision of local finance, at least, can be placed on a 
purely voluntary basis. Most local officials are entirely willing 
to accept state advice and assistance when it is clearly designed 
to further the interests of their municipalities. The examiner’s 
budgetary forms are recognized by local officials as combining 
a complete regard for all requirements of the law, and a sane 
attitude toward the need for sound local financial programs. 
Local governing boards and excise boards accept these forms 
without question because they realize they cannot prepare 
better forms themselves. 

It is interesting to note that the examiner each year invites 
county officials, excise board members, and such other local 
officials as care to attend, to a meeting at the state capitol at 
which the budgetary forms for the new fiscal year are ex- 
plained. These officials are advised concerning the changes 
that may recently have been made in the forms, new laws and 
judicial decisions affecting local budgetary procedure, and how 
to prepare their financial programs to avoid mistakes that 
might lead to adverse rulings by the Court of Tax Review.^^ 
Likewise, the examiner’s office keeps in constant touch with 

Daily Oklakot7ian, June 19, 1934; Oklahoma City Times, June 18, 1934; 
interview with Mr. Charles Morris, September, 1934. 
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local officials. In the course of many visits which the author 
has made to this office, he has overheard many telephone con- 
versations with local officials who were seeking advice con- 
cerning preparation of budgets, filing of bond when taking 
office, the proper powers of the excise boards, etc. 

It should noted that here is a tendency on the part of the 
state to provide local governments with assistance in preparing 
budgetary programs which is similar in nature to the super- 
vision exercised by the attorney-general over local indebted- 
ness. But whereas the attorney-general can force absolute com- 
pliance with the forms and rules of procedure which he pre- 
scribes, the examiner must depend, at least in part, on the vol- 
untary cooperation of local officials. 

The essential difference between the control exercised by the 
attorney-general and by the examiner will bear further exami- 
nation. As far as forms go, those prepared by the attorney- 
general for utilization in the issuance of local bonds, and those 
by the examiner for use in the formulation of local budgetary 
programs, conform fairly well with the best scientific practice 
in either respect. But there are obvious limitations inherent in 
state control of local finance exercised through the required 
use of forms prescribed by the state. The use of such forms 
will not alone guarantee sound financial procedure in all the 
local units of a state. Fortunately, the attorney-general is au- 
thorized to prescribe rules of procedure for the use of his bond 
forms and is empowered to check with local governments step 
by step in the preparation of local bond issues. But the exam- 
iner, having prepared his forms, can do nothing further than 
offer advice to those who voluntarily attend his annual meet- 
ings or seek assistance by mail or telephone. He has no check 
over the actual use of his forms in the preparation of a mu- 
nicipality’s fiscal program. True, the excise board is supposed 
to supervise the actual preparation of these financial programs 
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and make certain that they are properly formulated, but as has 
been seen, many excise board members are just as ignorant of 
the proper procedure to be followed as local governing boards. 
Likewise, even though the Court of Tax Review, in a nega- 
tive way, is authorized to order corrections in budgets im- 
properly prepared, it can only act as a result of a specific pro- 
test by some local taxpayer. Where there is no protest the 
court is powerless to order any changes in a local budget. 

In view of the examiner’s close identification with the early 
stages of local budgetary procedure through his preparation of 
budgetary forms, it is perhaps unfortunate that he has not 
been authorized to carry through this phase of state control to 
its logical conclusion — the actual preparation of local financial 
programs. If the examiner had such power, it would be pos- 
sible to check, as a routine matter, the adequacy and legality 
of local financial programs prepared by local governing boards 
and excise boards, without any necessity for local taxpayers 
making protests to the tax court. Just as the attorney-general 
not only prepares forms and prescribes procedure for the issu- 
ance of local bonds but sees that his forms and rules are fol- 
lowed, so also the examiner might control the preparation of 
the local fiscal program in its procedural aspects, and thereby 
greatly improve the nature of present budgetary practice. 

As already has been pointed out, even a cursory examination 
of the local budgets on file in the state auditor’s office reveals 
that many of them have been imperfectly or incompletely pre- 
pared. The utter folly of expecting that local officials in many 
of the small, backward Oklahoma counties, towns, and school 
districts will be forced to abide by scientific rules for budge- 
tary procedure, merely by the prescription of proper budgetary 
forms, is well illustrated by a cryptic note on the front of the 
budget of a small town in western Oklahoma. The note is ad- 
dressed to the county excise board by the town clerk and reads, 
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“Don’t know the 1932 tax in process of collection,’ and plenty 
of other things in this is Greek to me,”^® That this almost 
totally incomplete budget should have been approved by the 
excise board and sent to the state auditor is a further indica- 
tion of the inability of many excise boards to see that the ex- 
aminer’s forms are properly filled out. 

Of course, if the examiner were granted the power to super- 
vise the preparation of all local budgets, his importance as a 
state administrative agent would be greatly increased, and his 
office would require a much larger personnel and physical 
plant than it now possesses. On the other hand, many of the 
existing illegalities and inadequacies of local budgets are of a 
routine or recurring nature, as the Court of Tax Review has 
discovered; and just as the attorney-general has found that by 
issuing a pamphlet of rules and directions to be followed by 
municipalities, many mistakes in procedure can be anticipated 
and avoided, so the examiner might have the same experience. 
Under such a system it would not be long before local officials 
would discover that their budgets must be correctly prepared. 

The difficulty with the present system is that too many cooks 
spoil the broth. The examiner prepares the budgetary forms, 
local officials fill them out, county excise boards check the work 
of the local officials, the Court of Tax Review passes on ques- 
tions of legality, and the Supreme Court reviews the decisions 
of the tax court. How much more simple is the control ex- 
ercised over the issuance of local bonds! The attorney-general 
prescribes forms and rules, the local officials fill out the forms 
subject to the attorney-general’s approval, and the Supreme 
Court reviews the decisions of the attorney-general where nec- 
essary. It would appear that state control of local budgetary 
procedure under the present system involves the existence of 

1933-34 budget of town of May, Harper County. 
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several superfluous agencies. If the state examiner, or some 
similar state agency, were granted power similar to that of the 
attorney-general, it would be possible to dispense with the serv- 
ices of the seventy-seven county excise boards and the Court 
of Tax Review. 

It is interesting to note that an almost forgotten provision of 
one of the statutes defining the power of the examiner orders 
this official “to examine all levies to raise public revenue, to 
see that they are made according to law and constitutional pro- 
visions.”^’^ Further, he is authorized to order the correction of 
all excessive or erroneous levies and to report all irregularities 
to the governor. The state examiner is of the opinion that this 
power was transferred to the Court of Tax Review upon its 
creation in 1928, and that the statutory provision has become 
inoperative.^® But there seems to be very little evidence that 
this power was ever utilized by the examiner in anything but 
perfunctory fashion. Actually the law would seem to have 
been phrased in sufficiently sweeping terms to give the ex- 
aminer comprehensive power to review all local levies and 
budgetary programs for compliance with state legislative re- 
quirements. It is unfortunate that the meaning or significance 
of this law was never sufficiently probed during the years be- 
fore the tax court was created, while the examiner might yet 
have made of himself a state administrative agency with power 
to supervise the preparation of all local budgetary programs. 

Just as it must be concluded that the state examiner is not 
authorized to prescribe anything like a complete accounting 
system for municipalities, so his power to make periodic audits 
of local accounts is anything but adequate. The present ex- 
aminer and his deputies seem to feel that the accounts of the 

17 O. S., 1931 , sec. 3727. 

18 Interview with Mr. Charles Morris, September, 1934. 
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county treasurers are now satisfactorily audited, due to the con- 
stitutional requirement that they be examined regularly at 
least twice a year. The author was told that in years past some 
county treasurers did not welcome these investigations and in 
some cases even did their best to interfere with the examiner’s 
work.^® But today, the examiner feels that the average county 
treasurer has his books in good shape, because of these re- 
peated audits. He expects at least two examinations a year, he 
knows what is expected of him, and he does his best to keep 
his accounts in order and to cooperate with the examiner or 
the latter’s deputies when an audit is made. 

Unfortunately, there is no way of readily ascertaining the 
importance and results of these regular audits of the county 
treasurers’ books. The requirement that the examiner’s annual 
report to the governor on financial conditions in the counties 
be published to the extent of five hundred copies, is simply not 
being observed at the present time, because of reductions made 
by the state legislature in recent appropriations for operating 
the examiner’s office.®® Consequently, there is little that one 
can do but take the word of the examiner as to the nature of 
existing conditions. Both Examiner Rogers and Deputy Ex- 
aminer Morris gladly provided the writer with information of 
a general nature. Mr. Rogers stated that during the eight years 
that he has occupied the office of examiner he has been re- 
sponsible for sending twenty-nine local officials to the state 
penitentiary because of shortcomings in their books. Mr. Mor- 
ris said that the office has several times considered compiling 
a list of these cases for release to the public, the last sugges- 
tion being during the 1934 political campaign when Mr. Rog- 
ers was being bitterly criticized for his work as examiner. But 

Interview with Charles Morris, September, 1934. 

20 See Harlote’s Weekly, January 12, 1935, p. 14, for an article discussing 
the effects of a curtailed budget on the work of the examiner’s office. 
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each time the conclusion has been reached that it would be 
unethical to make political capital of these “unfortunate” in- 
dividuals.^^ 

But just as the number of local bond issues denied approval 
by the attorney-general is no real indication of the importance 
of the control exercised by that official over local governments, 
so the number of men sent to the penitentiary as a result of 
the examiner’s audits of local accounts hardly reveals the sig- 
nificance of the latter official’s work. Mr. Morris pointed out 
that most shortcomings in local accounts are not of a criminal 
nature but simply the result of ignorance or lack of ability on 
the part of the local official. He said that in such cases, the ex- 
aminer is eager to help the local official get his books and ac- 
counts into proper shape, and that ordinarily the local official 
is only too glad to receive such assistance when the specific 
shortcomings and discrepancies in his work have been pointed 
out to him.^^ 

In fact, it may be acknowledged that the examiner has suc- 
ceeded in raising the work of the county treasurers to a satis- 
factory level as a result of his audits. The difficulty is that be- 
yond these regular audits of the county treasurers’ books, there 
lies an almost completely unexplored wilderness where the 
auditing of other local accounts is concerned. True, the law 
provides that the books of county officials other than the treas- 
urer, and certain school district treasurers, shall be audited by 
the examiner upon the request of county commissioners or 5 
per cent of the local voters. But the examiner reports that 
comity commissioners almost never ask for such audits, and 
that requests made by local citizens almost invariably resemble 
attempts to close the barn door after the horse has run away. 

Interviews with Mr. John Rogers, December, 1934; and Mr. Charles 
Morris, September, 1934. 22 
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For as long as there is no suspicion of wrongdoing by some 
local official there is no thought of asking for an audit, and 
vice versa. Consequently, an audit made on this basis can 
only have the effect of bringing to light existing shortcomings, 
whereas regular periodic audits compel local officials to main- 
tain their accounts in satisfactory fashion at all times. 

Still another difficulty keeps the system of special audits 
from being completely successful. The cost of these investiga- 
tions must be borne locally since the examiner’s annual appro- 
priation does not permit him to employ enough deputies to 
perform this work free of charge to the local governments. 
Literally dozens of requests from local citizens for special 
audits have been forced in the past to lie untouched on the 
governor’s desk because of the impossibility of obtaining the 
necessary local appropriation. Obviously, local officials who 
are about to be investigated are not going out of their way to 
provide the means for their baiting, unless compelled to do so. 
And the examiner must protect himself before engaging the 
services of special deputies, by making certain that the funds 
will be forthcoming. 

The county biennial audit law passed in 1933 was supposedly 
designed to correct both of the weaknesses of the older sys- 
tem; namely, that the books of county officials other than 
treasurers were audited only upon special request, and that 
the cost had to be borne locally. As has been stated, this new 
law provided for biennial audits of all county officials’ books 
by the examiner and compelled the county to levy a special tax 
to provide funds for this purpose.^® 

It would seem as if this law should have overcome the weak- 
nesses in the older system, where county audits were con- 
cerned, but unfortunately it has not been of great practical 


Session Laws, 1933, c. 40. 
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significance thus far. It will be remembered that the Okla- 
homa Constitution was amended ip 1933 so as to limit the 
taxing power of municipalities. The state ad valorem tax was 
abolished. Consequently, when many counties actually pro- 
vided for this biennial audit levy in their 1933-34 budgets, 
numerous protests were made by taxpayers in the Court of Tax 
Review. It was argued that since these audits were of the 
books of county officials, the tax was for a “state purpose” and 
hence unconstitutional. The tax court accepted this argument 
and ruled that all of these levies were invalid. The Supreme 
Court eventually reversed the tax court and held the taxes 
valid, but in the meantime the levies had not been imposed 
and it was too late to do anything about the matter for the fis- 
cal year 1933-34. Many counties have proceeded to levy this 
tax for 1934-35, or 1935-36, but even now there is a strong pos- 
sibility that the problem has not been solved in many counties 
of the state. For even when the tax is levied, the examiner’s 
office has estimated that in many of the weaker counties the 
maximum levy of one-tenth of a mill will not provide suffi- 
cient revenue to make possible the auditing of all county books 
as contemplated by the law. The examiner’s office feels that 
further legislation will probably be necessary before it can be 
said that a really satisfactory system for the auditing of county 
books has been provided.^^ 

And of course, the auditing of the books and accounts of 
school districts and cities and towns is still practically non- 
existent as far as the performance of the work by the state ex- 
aminer is concerned. These local units can, and actually do in 
some instances, provide for the auditing of their books by pri- 
vate accountants, but such a policy is entirely voluntary and is 

“^Excise Board of Stephens County v. C. R. I. and P. Ry., 168 Okla. 518 
(1934). 

Interview with Mr. Charles Morris, September, 1934. 
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not required by state law. Some Oklahoma cities do provide in 
their charters for periodic audits by the state examiner himself. 
But this too is an entirely voluntary gesture on the part of the 
city, and a charter with such a provision is decidedly the ex- 
ception rather than the rule.“® 

Although it may be true that much can be accomplished in 
improving local budgetary and accounting practices from a 
technical point of view, by purely voluntary cooperation be- 
tween the examiner and local officials, it appears that auditing 
must be placed on a firmer basis. In other words, local officials 
may be only too glad to accept advice as to scientific book- 
keeping methods, but when it comes to having their accounts 
audited by a state agency they show no great enthusiasm. Con- 
sequently, the examiner should be given complete power to 
make regular, periodic audits of the accounts of all local of- 
ficials. No objection can be made that such a measure of state 
control would in any way seriously interfere with the right of 
municipalities to determine their own fiscal policies. 

Two questions may be asked: Should not the office of the 
examiner be made appointive rather than elective ? And since 
his work is highly technical and administrative, should not 
his power be vested in an agency similar to the tax commis- 
sion ? The answers to both questions are undoubtedly in the 
affirmative. But since they suggest still other questions that 
pertain not only to the office of the examiner, but to the at- 
torney-general, the tax court, the tax commission itself, and in 
fact all state administrative agencies with any power of sup- 
ervision over local finance, the entire problem of the structural 
reorganization of these offices and departments will be left to 
the final chapter. 

Interview with Mr. John Rogers, December, 1934. 
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STATE CONTROL OF LOCAL FINANCE 
THROUGH THE GRANT-IN-AID 

T he state grant-in-aid, or state -administered, locally- 
shared tax, does not necessarily fall within the scope of 
a study of state control of local finance. Theoretically, such 
grants may be made to local governments in absolutely uncon- 
ditional fashion, and no paternalistic control need result. In 
practice, however, these grants or subsidies are almost always 
made dependent on the acceptance of at least certain minor 
conditions by the local government. It is possible that these con- 
ditions may become so numerous that the resulting state 
control is the last step short of complete state centralization. 
In other words, the acceptance of the grant-in-aid by the local 
government sometimes involves a surrender of a part of its 
legislative as well as administrative power, and if the system 
is carried to an extreme, the municipality may find itself noth- 
ing more than an administrative subdivision of the state, pos- 
sessing little or no discretionary power. 

The state grant-in-aid in Oklahoma has not resulted in any 
considerable increase in the control exercised by the state over 
local government. But there is at present a readily discernible 
tendency in this direction which may make it necessary to re- 
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vise such a conclusion in the not too distant future. Histori- 
cally speaking, the subvention in Oklahoma seems to have 
been based on at least three separate motives. The earliest of 
these was a desire to help “weak” local districts maintain at a 
proper level, services in which the state has a sovereign inter- 
est. More recently, this desire has been supplemented by two 
other motives: one to hasten the reduction of local property 
taxes by providing municipalities with revenue from other 
sources, and the other to preserve local credit by providing 
funds with which overdue warrants and bonds might be re- 
tired. Such traditional motives as the conscious desire to in- 
crease the control of the central government over local sub- 
divisions, or the attempt to force local governments to increase 
their expenditures by requiring them to match state funds, 
have not been of much importance in Oklahoma. On the 
other hand, the so-called “political” motive has had some sig- 
nificance. Having voted new taxes, the state legislators can- 
not always resist outside pressure that local government be 
given its “cut” of the new revenue. 

The Oklahoma system has been confined almost entirely to 
the granting of aid to the county and school district, although 
the city has vigorously protested this policy and has insisted 
upon its right to share in certain state revenues. Furthermore, 
the use of state funds locally has been confined primarily to 
two governmental functions: education and highways. 

The subsidizing of the local educational function was co- 
terminous in its origin with Oklahoma statehood itself. In the 
original constitution, the legislature was ordered to establish 
and maintain a system of free public schools wherein all the 
children of the state might be educated. A permanent state 
fund for the aid of common schools was established on the 
basis of certain grants made by the national government in 
land and money. The income from this fund was to be ap- 
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portioned among all of the common school districts of the 
state according to school population^ In addition to these pro- 
visions, a constitutional amendment was adopted in 1913 
providing that all school taxes on railroad, pipeline, telegraph, 
and other public utility companies operating in more than one 
county, should be collected by the state and distributed in the 
same fashion as the income from the common school fund.^ 
But in spite of the fact that this amendment was adopted by 
a two-to-one popular majority, all attempts to “vitalize” it 
through action by the legislature or the use of the initiative 
have failed, and the tax is still collected and used in the district 
where a company’s property is located. 

In addition to a long series of statutes providing for the ad- 
ministration of the state common school fund and the distri- 
bution of the income from this fund, laws were passed, be- 
ginning in 1919, providing for special state aid to the “weak” 
school districts of the state. The first annual appropriation for 
this purpose was $100,000, which sum was steadily increased 
until it equaled nearly one and one-half million dollars for the 
fiscal year 1933-34.® 

The distribution of state funds among local units for road 
purposes dates back to the laws of 1915 and 1919, providing 
for the division of revenue from the state auto license fee be- 
tween state and local governments. By the terms of a 1923 
statute, the first state gasoline tax was levied, and the revenue 
from this tax also divided between state and local government.^ 

A provision in the Oklahoma Constitution which, at first 
thought, might seem to make any state grant-in-aid impossible, 

1 Oklahoma Constitution, art. 13, sec. 1; art. 11. 

^Ibid., art, 10, sec. I2a. 

3 Report of the Oklahoma Tax Commission, 1934, p. 128, 

^Session Laws, 1915, c. 173; Session Laws, 1919, c. 290; Session Laws, 
1923, c. 239. 
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forbids the legislature to impose any tax for the use of a local 
unit of government, it being, instead, authorized to grant such 
local governments their own power to tax. But in another 
section, the legislature is clearly authorized to levy a state tax 
for common school purposes.^ Furthermore, the effect of the 
first provision has been minimized by a Supreme Court de- 
cision holding that it does not restrain the state from imposing 
a tax for a municipal purpose if the state has a sovereign in- 
terest in the local activity financed by the revenue derived from 
the tax.® 

State- Administered , Locally-Shared Taxes in Oh}ahoma 

At the present time, the funds distributed by the state among 
local units of government in Oklahoma are obtained in part 
from certain state taxes specifically earmarked for such pur- 
poses, and in part from the general revenue fund in the state 
treasury. The five state taxes, revenue from which is ear- 
marked in part for local governmental purposes, are described 
in the following paragraphs. 

The gross production tax is a levy of ^ of 1 per cent on the 
value of certain mineral ores, and 5 per cent on oil and gas, 
produced in the state. Two per cent of the total revenue is 
used for the administration of the tax by the tax commission, 
78 per cent is placed in the state general revenue fund, and 20 
per cent is given to the county in which the production occurs, 
half of this amount to be used for the aid of the county’s 
common schools and half for construction and maintenance 
of county highways.^ 

The beverage sales and license tax, was first imposed by the 

5 Oklahoma Constitution, art. 10, sec. 20; art. 11, sec. 3. 

^Thurston v. Caldwell, 40 Okla. 206 (1913). 

t Session Laws, 1935, c. 66, art. 4. 



a he Grant-in- Aid 


233 


1933 iegislatLire. The sale o£ 3.2 beer was legalized and a sales 
tax of $2,50 a barrel and license taxes of $1,000 on manufac- 
turers, $250 on wholesalers, and $100 on retailers, were pro- 
vided. Originally, 5 per cent of the revenue was used for the 
administration of the tax and 95 per cent was allotted to all 
common school districts on a scholastic enumeration basis. 
Since 1935, this latter portion has been distributed in the same 
fashion as primary aid, under the public school appropriation 
act of that year.® 

The present auto license tax provides for varied fees for the 
registration and licensing of automobiles. Five per cent of the 
revenue is assigned to the tax commission for administrative 
purposes and the remainder divided as follows : 40 per cent of 
the revenue is assigned to the state government to be expended 
by the state highway commission, and 60 per cent to the coun- 
ty treasurers for county highway construction and mainte- 
nance, with the provision that a sum equal to 15 per cent of all 
license fees collected within incorporated cities and tbwns is 
to be paid to city treasurers by the county treasurers from the 
county’s share of the revenue, and placed in the city’s street 
and alley fund.® 

The present gasoline tax is levied at the rate of four cents 
a gallon, three cents of which is retained by the state govern- 
ment and one cent divided among the counties on an area-and- 
population basis for county road and bridge purposes.^® 

The fifth tax is one of 2 per cent on all fire insurance pre- 
miums collected during the year by fire insurance companies, 
the entire revenue from the tax being devoted to the firemen’s 
relief and pension fund for the aid of municipal firemen.^^ 

8 Session Laws, 1933, c. 153; Session Laws, 1935, c. 34, ait. 5. 

Session Laws, 1933, c. 113. 

0. S., 1931, sec 12535; Session Laws, 1933, c. 126. 

0. S., 1931, sec. 6110. 
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In the past, some three other taxes, those on incomes, sales, 
and freight cars, have been utilized, in part, by the state to 
provide grants-in-aid for local schools. However, in 1935, the 
legislature directed that all revenues from these taxes hence- 
forth be placed in the state treasury, and that in place of 
these earmarked revenues, aid to local schools should there- 
after be made by specific appropriations authorized by the leg- 
islature. It was stated in both the income and sales tax laws 
as adopted in 1933, that the purpose of the grants-in-aid made 
from these revenue sources was to reduce local ad valorem 
taxes throughout the state.^^ 

State Supervision of Local Finance Through the 
Grant-in-Aid 

For purposes of this study, the important problem to be con- 
sidered concerns the added measure of control or supervision 
of local government gained by the state government as a re- 
sult of the conditions it imposes in making subventions. Thus 
far, such increased control in Oklahoma has been relatively 
slight. Except in the case of weak school aid, the legislature 
has not included many requirements in these state aid stat- 
utes, nor has it given any administrative agency broad power 
to supervise the expenditure of these funds by local govern- 
ments. In fact, there is more cause to conclude that the state 
government is losing a good opportunity to raise the caliber 
of local government than to fear that the grant-in-aid is en- 
dangering home rule. This conclusion is suggested by the 
state’s failure to impose any but the most superficial conditions 
in making these subventions. 

The distribution of state funds among the school districts of 

Session Laws, 1933, c. 195, c. 196, c. 97; Session Laws, 1935, c. 34, 
art, 5. 
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the state is now governed primarily by legislation passed in 
1935. The legislature appropriated $16,400,000 from the gen- 
eral fund of the state treasury to be expended in equal parts 
during the two years of the 1935-37 biennium. The State Board 
of Education is directed to divide the money among the var- 
ious school districts of the state by July 10 of each year in the 
fashion prescribed in the law, and the several districts are for- 
bidden to spend such funds other than for the specified pur- 
poses.^® 

The grants are of two types, primary and secondary aid. 
The primary aid is granted to each district in the state to 
supplement district funds for the payment of teachers’ salaries, 
the distribution being made on the basis of a salary schedule 
as fixed by the State Board of Education, the act, itself, fixing 
a minimum schedule of salaries ranging from $50 to $100 a 
month. The act also contains a formula for determining the 
maximum number of needed teachers in both elementary and 
high schools in each district for whose salaries the district is 
entitled to receive state aid. This formula seems to follow the 
“teacher-pupil density” basis for determining primary aid, rec- 
ommended in the Brookings Report}^ 

Secondary aid is granted only to those districts where a local 
10-mill levy plus all other revenue, including state primary 
aid, will not maintain “the minimum school for the minimum 
term.” Districts desiring secondary aid must specifically pe- 
tition the state board for such, whereas primary aid is granted 
automatically. However, the state board is authorized to with- 
hold both primary and secondary aid from any district that 
fails to meet the standards imposed by law, or by the state 
board as authorized by law, or 'where the average daily at- 
tendance falls below eighteen. The state board is likewise 


13 Session Laws, 1935, c. 34, art. 5. 


14 Pp. 30-31. 
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authorized to fix the form and require reports from all dis- 
tricts so that it may determine whether standards are being 
maintained. 

The actual distribution of secondary aid is made under rules 
prescribed by the state board with the approval of the gov- 
ernor, the law simply directing that the board take into con- 
sideration the conditions in each district and the number of 
districts applying for secondary aid, in fixing its rules. Finally, 
the law provides that not more than $5,400,000, plus the in- 
come derived from the beer tax, may be expended each year 
for primary aid.^® 

In addition to this state primary and secondary aid to edu- 
cation, the common schools of the state divide the income 
from the permanent school fund, which is composed of the 
proceeds from the sale of land granted to the state by the na- 
tional government, and also $5,000,000 granted in lieu of land 
ill the Indian Territory. This income is apportioned monthly 
by the commissioners of the land office among all of the school 
districts of the state.^® It was estimated that on June 30, 1934, 
the total assets of this fund amounted to $36,049,488.42. And 
the earnings of the fund distributed among the school districts 
of the state totaled $994,619 for 1933 and $1,171,567 for 1934.^'’^ 
In the distribution of this money the only stipulation fixed by 
law is that the state superintendent of public instruction must 
have received the financial report required from each county 
superintendent, before the districts of a county may share in 
the grants. The content of this report is governed by law. The 
money is apportioned among the various counties in propor- 
tion to the number of children between six and twenty-one 
years of age residing within each county. It is then assigned 

’ S Session Laws, 1935, c. 34, art. 5. 

16 0. S., 1931, secs. 5461, 6751. 

11 1934 Biennial Report of the State Auditor, p. 33, and Insert Table. 
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to the various districts within each county by the county super- 
intendent, on the same basis, the sole stipulation being that 
only districts in which school has been taught for at least three 
months during the preceding two years are entitled to such 
aidd® 

Special state aid is available to consolidated and union 
graded school districts for building purposes. This aid connot 
exceed one-half of the cost of a building, or |2,500 for consoli- 
dated districts and |1,250 for union graded districts, and the 
state board of education may reduce these maximum figures if 
it desires. In order to be eligible for this aid, districts must 
not be less than twenty-four square miles in area and must of- 
fer six months of school a year. Consolidated districts must 
employ at least three teachers, have in attendance not fewer 
than 130 students, provide them with free transportation, and 
construct and furnish a suitable building of not fewer than 
three rooms. The requirements for union graded districts are 
somewhat less strict. Two teachers must be employed, the 
building must contain two rooms, and forty students must be 
in attendance. The state board is authorized to make further 
rules and regulations in order to make possible a fair and 
equitable distribution of these funds.^® This aid and the con- 
ditions pertaining thereto are obviously designed to encourage 
the consolidation of existing districts, an entirely commendable 
motive. Unfortunately, the capital as well as the income from 
this fund is being distributed, and, never large, it is being 
steadily depleted. On June 30, 1934, the remaining assets in 
this fund were valued at $91,231. Grants for 1933 totaled 
$5,844 and for 1934, $12,386.2® 

In addition to the slight measure of statutory control of edu- 

IS O. S., 1931, secs. 6765, 6767. 

19 Ibid., secs. 6933; 6943, 6944. 

^^1934 Biennial Report of the State Auditor, pp. 34, 11, 15. 
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cation existing in Oklahoma, a somewhat more significant 
measure of supervision results from the rules and regulations 
prescribed by the State Board of Education for the distribu- 
tion of secondary aid. Secondary aid is granted to “weak” 
school districts in sufficient amounts to enable them to main- 
tain “a minimum program” of education, the amounts of 
secondary aid received by any school district equaling the dif- 
ference between the revenue produced by a local 10-mill levy, 
the primary grant received from the state and all other mis- 
cellaneous sources, and the amount needed to maintain the 
minimum program. This minimum program is the program 
of educational opportunity which the state undertakes to guar- 
antee to every child in the state. Stated in terms of the dollar 
this program for any given school district is the equivalent of 
the sum of the allowances for salaries, transportation of pupils, 
and general maintenance. And the allowance permitted for 
each of these three purposes is carefully prescribed in the many 
regulations issued by the state board. For instance, a district’s 
expenditure for general maintenance is defined to include all 
operating expenses except transportation costs and salaries of 
teachers, principals, and superintendents. This allowance is 
fixed at the rate of $150 per teacher employed by the district. 
Transportation costs are limited to $14 per student for the 
school year and $17 for students living outside of the district. 

Legal, written contracts must be signed by all districts re- 
ceiving secondary aid with the superintendent, and each prin- 
cipal, teacher, and bus driver. Perhaps the most important 
regulation is that prescribing the maximum salaries that may 
be paid to all officials in these weak districts and determining 
the maximum number of teachers that may be employed to 
maintain the minimum program. Salaries must be paid month- 
ly. Teachers’ salaries are scaled from $40 to $110 a month, de- 
pending on such factors as type of teachers’ certificates, years 
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TABLE XIV 

Grants Made to School Districts in 1932-33, 1933-34 and 1934-35 


Source of grants 

Amount 

1933 

1934 

1935 

Aid to common schools: 




Gross production tax (1-6 to 




counties where produc- 




tion occurs) 

55582,923.52 

$785,168.64 

$974,113.71 

Income tax (3-4 of total) 

882,651.22 

902,068.42 

1,471,550.81 

1-4 mill ad valorem tax 

350,456.16 

215,174.84 

107,321.06 

Earnings from common 




school fund 

994,619.22 

1,171,567.20 

1,218,857.61 

Beverage and license tax 


652,421.06 

673,183.84 

Sales tax 




50 per cent 


1,901,226.25 


30 per cent ( to retire debt) 


1,140,735.76 


80 per cent 



3,362,439.15 

Aid to weak schools: 




55600,000 appropriation, plus 




1-6 gross production tax 

1,491,009.00 



17 per cent of sales tax and 




1-6 gross production tax 


1,412,629.71 

1,623,618.82 

551,250,000 appropriation 



1,248,513.00 

Grants from union graded and 




consolidated school fund 

5,844.28 

12,386.22 

32,125.00 

Total 

4,307,503.40 

8,193,378.10 

10,711,723.77 


of teaching experience, years of college training, and posses- 
sion of a bachelor’s or master’s degree. 

The superintendent of a district receives the teacher’s salary 
to which he is entitled by his qualifications, plus $6.00 a 
month for each teacher he supervises beyond a minimum of 
four and up to a maximum of twenty-five. Similarly, prin- 
cipals receive the regular teacher’s salary plus from $3.00 to 
$5.00 a month per teacher, depending on the size of the 
school. Twenty is the maximum number of teachers that may 
be so counted. 
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The superintendent may also receive pay for from two to 
eight extra weeks beyond the regular school term, depending 
on the combined number o£ teachers and buses in a district. 
Apparently, a teacher and a bus require a like amount of su- 
pervision! Principals may receive up to four weeks extra pay 
depending on the number of teachers in a school.^^ (See 
Table XIV.) 

State grants for local road purposes are placed either in the 
county highway construction and maintenance fund, the ex- 
penditure of which is controlled by the county commissioners, 
or, in the case of the small share of the auto license tax revenue 
received by cities and towns, in their street and alley fund. 
This county highway fund is managed by the county commis- 
sioners without any supervision by the state highway commis- 
sion although some state legislative control results from pro- 
visions in state law.”^ 

In 1933 the legislature passed an act designed to bolster up 
the county’s credit for highway purposes. This act stipulated 
that one-half of the revenue received by the county from the 
auto license and gasoline taxes was to be placed in an emer- 
gency investment fund. The county treasurer was ordered to 
use this fund for certain specific purposes in the order named 
in the law, so that “the required governmental functions 
[might] be carried on.” These purposes were: first, invest- 
ment in outstanding unpaid warrants of the current year; 

See Rules and Regulations Governing the Apportionment oj Primmy and 
Secondary Aid for the School Year, 1935-36, issued by the State Board of 
Education, May, 1935; also, Finance Circular, 1936, Nos. 9-11, issued by the 
same office. For a record of all recent state grants to school districts see Table 
XIV. 

2^0. S., 1931, c. 50, art. 4; Session Laws, 1933, c. 113; Session Laws, 
1935, c. 50, art. 3; sec chap, ix on “Local Road Administration” in the 
Brool(ings Report. 
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second, in similar warrants issued during previous years. If 
these older warrants had been reduced to judgments, the 
judgments might be purchased, but the sinking fund levy for 
judgment retirement was to be made just the same, and reve- 
nue derived from this tax used to reimburse the investment 
fund. Third, the fund was to be used for payment into the 
sinking fund to take care of accrued and accruing interest or 
principal on road bonds, and the regular sinking fund levy 
was to be reduced accordingly. Fourth, where all outstanding 
vv^arrant, judgment, or bonded indebtedness had been retired, 
the money was to be placed in the regular county highway 
fund and used for ordinary road purposes. The county excise 
board was authorized, if it desired, to change the order of the 
first three purposes.^^ However, in 1935 the legislature re- 
pealed this law and these state grants were once more di- 
verted back into the regular county highway fund to be ex- 
pended as the county commissioners see fit.^^ 

The 1933 legislature also provided that that portion of the 
sales tax revenue assigned to the common school districts for 
relief purposes (30 per cent under the 1933 statute), was to be 
placed by the county treasurer in a ^‘common school relief 
fund” to be used for the following purposes, in the order 
named. First, investment in outstanding unpaid warrants for 
the current year; second, for investment in unpaid warrants 
©f previous years whether reduced to judgments or not; and 
third, for payment into the sinking fund to pay accrued in- 
terest or principal, or interest or principal accruing during the 
current year on bonds issued by any school district in the 
county.^® This measure of state control was likewise dropped 
by action of the 1935 legislature.^® 

2.3 Session Laws, 1933, c. 137. 25 Session Laws, 1933, c. 196. 

Session Laws, 1935, c. 50, art. 3. Session Laws, 1935, c. 66, art. 7. 
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Thus it is seen that the state government in supplying funds 
to the counties and school districts for highway and educa- 
tional purposes temporarily insisted that a part of this money 
be used to retire outstanding indebtedness before any further 
expenditures were made. Naturally, this tendency on the part 
of the state to use grants-in-aid as a whip to force municipal- 
ities to get out of the red did not entirely please all local of- 
ficials. In conversation and through correspondence, the writer 
encountered many local officials who were indignant that the 
state should deprive them of their absolute freedom to spend 
these funds as they saw fit. But an impartial observer would 
have been forced to conclude that the state’s policy in this re- 
spect was entirely reasonable. Accordingly, the legislature’s 
about-face in 1935 was somewhat unfortunate. (See Table XV.) 

The statute providing for the distribution of the revenue de- 
rived from the state fire insurance tax among cities and towns 


TABLE XV 

Grants Made to Counties and Cities in 1932-33, 1933-34 and 1934-35 
For Highway Purposes 


Source of grants 


Amount 



1933 

1934 

1935 

Gasoline tax (1 cent) 

Gross production tax (1-6 re- 
turned to counties where 

$2,380,802.19 

$2,504,502.40 

$2,800,955.37 

production occurs) 

Auto license tax (60 per cent 

582,923.52 

785,168.64 

974,113.71 

of total) 

1,869,290.02 

1,728,870.51 

1,932,111.22 

1-4 mill ad valorem tax 

341,591,10 

233,011.58 

29,757.85 

Total 

5,174,606.83 

5,251,553.13 

5,736,938.39 


The statistics in these tables were derived from the 1934- Biennial 
Report of the State Auditor^ and from manuscript records in the auditor’s 
office. 
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for the payment of pensions to firemen, contains more stipu- 
lations controlling the use of this money than is true of any 
other Oklahoma grant-in-aid law.^^ Nevertheless, this sub- 
vention is of little interest from a point of view of state control 
of local finance, for it is primarily the result of an agreement 
between the state, and local firemen, for the creation of a state 
pension system, with the city acting as the state’s administra- 
tive agent. Even though cities and towns must comply with 
many conditions before they can receive these grants, it can- 
not be said that the state has seriously interfered with the nor- 
mal course of city government thereby. As pension systems go, 
this is a thoroughly unscientific one, practically no attempt 
having been made to place it on an actuarial basis. In 1933, 
$188,891 was distributed by the state among cities and towns 
for this purpose, and in 1934, $180,119.“® 

Some Observations Concerning the Grant-in-Aid in 
Ohjahoma 

Whatever the theoretical arguments for or against the state 
grant-in-aid, it is obvious that little additional state control of 
local government has thus far been established by this means 
in Oklahoma. In spite of a steadily increasing use of the 
grant-in-aid in Oklahoma,"® and even in spite of a tendency 
by the state to restrict the use of these grants, it is still largely 
true that state control of local finance in Oklahoma depends 
upon the use of other devices than the grant-in-aid. In other 
words, the state has not bothered much to tell a school district 

See 0. 5'., i9iJ, c. 33, art. 5. 

Report of the State Auditor, 1934, pp. 11, 15. 

29 According to the 1934 State Auditor’s Report, the total grants by the 
state to local units was $9,671,000 for 1932-33, $13,643,018 for 1933-34, and 
$17,134,105.36 for 1934-35. The Figures for 1935-36 will undoubtedly show 
a further increase. 
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how the money which it receives from the state shali be spent. 
It has a great deal to say about the preparation and content of 
the entire budgetary program of this local unit, regardless of 
whether the revenue is obtained from the state or from local 
sources. And perhaps it is more desirable that the state should 
exercise its control this way. 

Nevertheless, the Oklahoma system of state aid is of a hit- 
and-miss nature. It has grown up gradually, each successive 
legislature adding to it, without any attempt to build a truly 
comprehensive and scientific system. The result is that there 
is no element of consistency about it. Particularly there has 
been a failure to consider scientifically such all-important 
phases of the problem as proper sources of revenue, the local 
units to be aided, their needs and their ability to help them- 
selves, and finally, the specific local functions which the state 
should aid. Education and highways are both local functions 
in which the state does well to interest itself, but there has been 
no attempt to consider all local functions, weigh the value of 
each, and come to any logical conclusion as to which should 
receive state support. 

More specifically, the present system is extremely unsound 
as to the bases which are used for the distribution of state aid. 
The distribution of the income from the permanent school fund 
on the basis of a simple scholastic enumeration in each dis- 
trict is very unsatisfactory in that it places no premium what- 
soever on such factors as actual student attendance, length of 
term, number, salaries and qualifications of teachers, and the 
size of the district’s own local tax. It is true that the 1935 leg- 
islation establishing the $16,400,000 school fund for the 1935- 
37 biennium, provides for its distribution upon a much more 
scientific basis than has hitherto been used in the distribution 
of similar funds. But there is still room for improvement in 
the distribution of other funds, and accordingly, the state 
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should come to the realization that the all-important purpose 
to be served by the grant-in-aid is the equalization of local gov- 
ernment, the equalization of both the burdens and benefits 
pertaining to the activities of these local units. When the 
worth of this principle has been realized, state aid should then 
be distributed on bases which are not contradictory to it. 

To cite but one example, there is small justification for the 
arrangement whereby a portion of the gross production tax is 
returned to those counties in which the production occurs, for 
road and school purposes. These counties are in many in- 
stances benefited materially by this revenue. In 1934, forty- 
eight counties received revenue from this source, and twenty- 
nine did not. The amounts received varied all the way from 
$2.69 to $577,465.62. Fourteen counties received less than $1,000, 
and eight received more than $25,000.®° Furthermore, these 
amounts bore no direct relation to population or school at- 
tendance, being based instead, upon the value of the oil that 
chanced to be produced in a county. It was just a coincidence 
that the largest county received the largest amount. The sec- 
ond largest county was thirteenth among all counties in the 
amount it received. As a result of the grants from this source 
fortunate counties can either undertake much more ambitious 
school or road programs than would otherwise have been pos- 
sible without this state aid, or they can reduce local property 
taxes proportionally and keep the governmental program at 
the same level that prevails in other counties where special aid 
is not available and property taxes are higher. There would 
seem to be no very good reason why roads and schools should 
be better in some counties of the state than in others sim- 
ply because oil and minerals are there produced. To deny 

See the 1 934 Biennial Report oj the State Auditor, and the Report of 
the Oklahoma Tax Commission, 1934, for full information. 


i 
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these counties the extra revenue would not place them at 
any disadvantage, for the gross production tax law specifi- 
cally provides that municipalities may go on levying their 
regular ad valorem taxes on oil property in addition to the 
gross production tax collected by the state, except on the value 
of oil and minerals actually produced during the current year, 
and on machinery, etc. being utilized solely for production 
purposes.®^ There can be little doubt but that this state reve- 
nue should be distributed among local governments, if it is to 
be so used, on some basis which would make possible the as- 
sistance of all local units according to need. In fact, it may well 
be argued that the two local activities of education and high- 
ways should be financed entirely by means of state taxes 
levied on all communities according to their ability to pay and 
distributed among all communities according to their needs. 

Of course, it may not be wise to go so far with the equaliza- 
tion of local governments as to discourage the consolidation or 
elimination of weak local units which cannot stand by them- 
selves. The granting of power to the state board of education 
to deny special state aid to certain weak school districts when 
it thinks the pupils in these districts might well be transferred 
to other districts represents a very desirable tendency which 
has, unfortunately, received too little attention in the evolution 
of the Oklahoma system of state aid. Governor Marland made 
a strong effort in the 1935 legislative session to secure action 
reducing the present five thousand school districts of the state 
to 77, one for each county. But the legislature made short work 
of this county unit plan, its defeat being certain as soon as the 
guns of the local school board lobby were brought into play. 

This failure of the state to force reform in the organization 
of local school districts at the same time that it provides them 


Session Lam, 1935, c. 66, art, 4. 
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with millions of dollars in state aid, serves to emphasize the 
essential controversy concerning the grant-in-aid. It may be 
true that Oklahoma is pursuing a logical policy in making 
these grants in practically unconditional fashion and seeking 
to control the fiscal policies of local governments by more 
straightforward methods. Nevertheless, there is much justi- 
fication in the criticism that in following such a policy, Okla- 
homa is losing an opportunity to bolster up the financial prac- 
tice of local governments without interfering with home rule. 
An intensive study of the problem of state aid in an eastern 
commonwealth has resulted in the following conclusion: 

“State aid is a practical application of the theory of taxing 
wealth where found and expending it where needed .... 
this principle [is not] an injustice to the taxpayers of the rich- 
er districts, because they benefit indirectly by the improve- 
ment of educational, highway, and health conditions in other 

portions of the state [But] a portion of the expenditures 

of the richer and more progressive counties is necessarily 
wasted [when] the state imposes upon the communities no 
definite, minimum standards whereby the interests of all lo- 
calities may be protected and advanced. But a demand for 
minimum requirements alone, without state aid, cannot raise 
the level of the services in the poorer subdivisions. The local- 
ities which are unable to finance these standards must be sub- 
sidized by the state and the expenditures of the subventions 
must be supervised by the state to see that the desired services 
are secured.”®^ 

32 Snavcly, Hyde and Briscoe, State Grants-in- Aid in Virginia (New York: 
The Century Company, 1933), pp. 219-20. The Brookings experts are most 
emphatic in their condemnation of the state’s failure to use the grant-in-aid 
as a means for the betterment of local government. They refer to the uncon- 
ditioned Oklahoma subvention as “exploitation of state government by the 
local governments” (see BrQo\ingSi Report, pp. 449-50). 
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In addition to this explanation of the need for the condi- 
tioned grant-in-aid, a further argument may be made for such 
state supervision by pointing out that there is a tendency for 
the grant-in-aid to soften the effect of the best existing check 
against unwise local fiscal policies — the force of public opinion. 
The people still pay the taxes, but the tax and the govern- 
mental activity are so far separated that there is danger that 
the average taxpayer will lose sight of the connection between 
the two. The present inclination on the part of the average 
citizen seems to be that his local government should go after 
just as much money from the state as it can possibly get, re- 
gardless of real need, and without any thought for where the 
state will obtain this revenue. Such an attitude was not prev- 
alent when the citizen was paying the expenses of local gov- 
ernment directly, through the property tax. This is not meant 
to be an argument for the property tax as against the state-ad- 
ministered, locally-shared tax. It is both inevitable and desir- 
able that the property tax should in part be replaced by these 
state levies. But at the same time it would seem wise to pro- 
vide some very definite checks against the unwise expenditure 
of these funds by local governments, to take the place of a 
diminution in interest by the taxpayer, himself, as to how his 
tax payments are being spent. 

Of course, if a state has established a comprehensive system 
of state control of local finance whereby the municipality is 
subjected to as complete a measure of supervision as is desir- 
able, or perhaps consistent with home rule, then there is no 
need for specific regulations governing the expenditure of sub- 
ventions. But until the state has established a comprehensive, 
scientific system of general control, it would seem wise to con- 
trol the local unit in its expenditure of grants-in-aid, for the 
reasons explained above. 



CHAPTER IX 


OKLAHOMA MUST CHOOSE 

I N a study such as this, two kinds of conclusions are pos- 
sible. First, there are those which are the natural result of 
intensive observation of a limited phase of the problem at close 
range. Secondly, there are conclusions of a somewhat more 
general nature which concern the entire problem as viewed 
from a more distant vantage point. When viewed in this lat- 
ter fashion, all of the separate phases of the problem tend to 
merge and are seen in their proper perspective. Many which 
seemed extremely vital when considered alone, are even lost 
from sight in the face of the problem’s broader implications. 
In earlier chapters an effort has been made to present con- 
clusions and recommendations concerning the specific agencies 
of control and their work. At this point, no effort will be 
made to emphasize further these specific conclusions. Instead, 
it is the intention to treat very briefly the problem as a whole; 
to indicate the importance of certain underlying theoretical 
concepts; to suggest a possible, general reform of the entire 
system of state control, in the light of such theories; and finally, 
to point out the importance of the relationship which this 
problem of state control of local finance bears to other similar 
governmental problems in Oklahoma. 
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The person who carefully considers the Oklahoma system 
of state control can hardly fail to conclude that its most strik- 
ing characteristic is the absence of any single central aim or 
underlying purpose. In having fashioned through the years 
a very complex, if not comprehensive system, the state has ap- 
parently had no very clear idea of where it was going, what it 
was trying to accomplish, or why. That this is not an unfair 
statement of things as they are in Oklahoma is made evident 
by the utter lack of unity and the many inconsistent and il- 
logical aspects in the state’s system of financial control over 
local government. 

In so far as there has been anything resembling one under- 
lying motive in the Oklahoma system it seems to have been 
nothing more than the rather stupid idea that all local units 
of government are spoiled children who need to be spanked 
frequently and have their candy taken away until they prom- 
ise to behave. The idea is a stupid one not so much because 
of the comparison of local government with a spoiled child, 
but because of the implied assumption that the state govern- 
ment necessarily resembles an all-wise parent who knows just 
when and how a child should be disciplined. One thoughtful 
writer has pointed out that “government is the people, and is 
what the people will it to be. If they are indifferent and un- 
informed, government may with reason leave much to be de- 
sired.”^ But we need to remember that such a statement ap- 
plies to state and local government alike. There is no good 
reason to suppose that the people of Oklahoma can consistently 
provide themselves with a thoroughly satisfactory state gov- 
ernment, and at the same time remain content with wretched 
local government. 

^ F. N. MacMillin, “Home Rule and Tax Limitations,” Property Tax Lim- 
itation Laws, p. 26. 
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In the light of the unfortunate attitude which prevails in 
Oklahoma, the conclusion cannot be avoided that the state’s 
system of local governmental control will never be satisfactory 
until a sane view is taken of the healthy, legitimate needs of 
local units. Even more important, it must be realized that 
there is a pressing need for the contemplation of certain fun- 
damental theories governing the relationship between state and 
local government, and the conscious, deliberate selection of one 
of these theories to serve henceforth as a modus operandi. 

These theories which have received so little attention by the 
makers of government in Oklahoma are really nothing more 
than the contrasting concepts of state centralization and state 
decentralization. While Oklahoma prides itself in being a 
home-rule state and might appear at first glance to be com- 
mitted to decentralization, it becomes apparent on further ob- 
servation that many phases of its system of state control are 
not exactly consistent with the idea of local self-government. 

It must be confessed that there is good practical cause why 
even an intelligent statesman should find it difficult to make 
a conscious choice between these theories, veering instead, 
first in one direction and then the other. The difficulty about 
such a choice is that the two routes, while in opposite direc- 
tions, present vistas so equally attractive that we are fascinated 
by both. Centralization, as has already been pointed out, pos- 
sesses the advantage of making possible comprehensive budgr 
etary planning in a state, something that becomes impossible 
if complete decentralization prevails. On the other hand, de- 
centralization seems much more favorable to the develop- 
ment of democratic institutions than does centralization. While 
much of the talk about states’ rights and the need of keeping 
government “close to the people” is sheer tommyrot, the idea 
has been too widely advocated not to contain at least a germ of 
truth. It is significant that one of the first acts of a modern die- 
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tator whether he be a Mussolini, Hitler, or Long, is to take 
steps to destroy the political subdivisions within his realm. 

Planning or democracy ? Centralization or decentralization ? 
The choice lies before us. Thus far, Oklahoma seems to have 
been utterly unaware of the necessity of making such a choice 
and it is this fact that probably explains the hodge-podge na- 
ture of its state-local relationship. Of course, it is evident that 
even at best a system of state control of local finance remains 
a compromise. It is neither centralization nor decentralization. 
The very words — state control of local finance — make this 
clear. Thus, in so far as any compromise, by its very nature, 
is in some way illogical and unsatisfactory, it follows that the 
best possible system of state control that Oklahoma might es- 
tablish would remain in part illogical and unsatisfactory. The 
true choice lies between local democracy and state planning, 
and as one or the other may be preferred a state would prob- 
ably do well to move toward complete decentralization or com- 
plete centralization. 

But it is human nature to seek to avoid making such de- 
cisions. And in view of the fact that government itself is a 
compromise — a compromise between authority and liberty — 
there is perhaps considerable excuse for avoiding a showdown. 
And so we like to think that we can devise some method of 
centralizing and planning without completely sacrificing de- 
mocracy. Or vice versa, we think that with a little ingenuity 
we can decentralize and foster democracy without completely 
sacrificing planning. If we insist, then, upon having our cake 
and eating it too, we will do well to seek that goal that will 
involve the minimum sacrifice of the other goal. For while a 
system of state control of local government can never be com- 
plete centralization or complete decentralization, it can by its 
nature approach closely to one or the other extreme. 

It probably is true that moving toward a centralized state 
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will involve a less serious sacrifice of democracy, than moving 
toward a decentralized state will involve a sacrifice of plan- 
ning. In other words, while compromise we must, we will do 
well to err in the direction of too much state control, too much 
centralization, rather than too little. Having conceded this 
much, let us see how we can arrange for the state to take over 
the active direction of financial planning and yet preserve 
some home-rule powers for the separate communities within 
the state. Before a state has gone very far with the preparation 
of a comprehensive governmental program it will be discov- 
ered that the total available revenue for governmental pur- 
poses within a state can be assigned in part to state govern- 
ment and in part to local government, in the light of the rel- 
ative importance and resulting services of each. Once this as- 
signment is made, is there any reason why local government 
cannot be given a considerable measure of independence in 
the planning of its program and expenditures, within the max- 
imum limits permitted to it? In other words, why not deter- 
mine the extent of the local unit’s home-rule in terms of the 
functions it must perform and the money it may spend, and 
then give it relative freedom in the expenditure of this money 
for the specified purposes ? 

The maintenance of a park system might well constitute 
such a local activity. Very well, the state determines the total 
available revenue and assigns a proper portion to local gov- 
ernments for this particular purpose. But the people in one 
community find that they prefer the old-fashioned formal 
park, while the people in a neighboring community would 
rather have a natural woodland park. There is no reason why 
the two communities, having been assigned their share of the 
revenue for this purpose, should not be permitted to spend it 
in such a way as to meet the particular desires of the people in 
these communities. State budgetary planning does not require 
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that the state tell a municipality how its every penny must be 
spent, any more than the wise husband tells his wife how she 
should spend her clothing allowance. The important decision 
for the state and the husband to make is the portion of the to- 
tal revenue available that should rightfully go to the munici- 
pality or the wife.^ 

In other words, the suggested plan is not unlike the lump- 
sum budget system that is often employed within a single gov- 
ernmental unit. The budget, itself, merely breaks up the avail- 
able revenue into proper amounts for each separate depart- 
ment and then the department head is given considerable free- 
dom in determining the actual manner in which the money 
is to be spent. 

It is a curious thing to note, here, that whereas the present 
system of state control in Oklahoma subjects local subdivis- 
ions to very drastic financial control in many respects, it does 
not subject them to the type of control just recommended — 
the assignment of a limited portion of the state’s total revenue. 
True, local property taxation is strictly controlled, but as has 
been indicated, the municipality which derives part, and in 
some cases even all of its revenue from other sources is sub- 
ject to little or no state control as to the amount of revenue it 
may have. A city may charge just as high rates for its public 
utility services as the public will stand and then spend the 
profits in just as extravagant fashion as it chooses, despite the 
fact that all such revenue in excess of the cost of operating the 
utility department is actually the result of what may be called 

2 jt Js obvious that this determination of the proper scope of local govern- 
ment by the legislature will be no easy task. It may even be necessary to com- 
promise, and having granted control over a certain function to local govern- 
ment, to subject it to a check by the state government. But any such inter- 
ference with local policy determination should be made by the legislature it- 
self, for a reason that will shortly be discussed. 
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a sales tax. Likewise, Oklahoma municipalities are not limited 
in the amount o£ revenue they may raise by means o£ special 
assessment or certain other local taxes. Obviously, if a specific 
portion of the state’s revenue is to be assigned to local gov- 
ernments, the assignment must cover the revenue available 
from all sources. 

At this point it may be asked whether the state should con- 
tent itself with no further control of local government than 
the mere assignment of revenue to its subdivisions. If the 
answer is yes, state control becomes a relatively simple and un- 
important problem. But it is evident that the state may exer- 
cise considerable additional supervisory power over the local 
unit without seriously interfering with the right of this unit 
to determine its own local policies. When the municipality 
has formulated its program there is no reason why the state 
should not interest itself in the administrative phases of the 
execution of this program^ particularly where the local activ- 
ity is “general” rather than “local” in its effect. That there is 
much to be gained and little to be lost by such a further meas- 
ure of control has been conclusively demonstrated by the work 
of the Oklahoma bond commissioner. The local unit is per- 
mitted considerable freedom in the determination of the pur- 
poses for which it will incur debt, within the limit permitted 
to it, but when the decision is made to incur debt then the 
municipality must submit to the control of the bond commis- 
sioner in the actual issuance of the bonds. It is only logical to 
assume that the more centralized government is in a position 
to provide the less experienced local government with expert 
advice on technical matters of administration. But there is no 
reason why giving this advice need interfere with the munici- 
pality’s exercise of its purely legislative powers. 

Again reference can be made to the analogy of the lump- 
sum budget. A city council determines the portion of the city’s 
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revenue that should be granted to the street department. The 
grant is made in lump-sum fashion and the head of the de- 
partment given considerable leeway as to its expenditure. Does 
control over the department end here,? By no means. A con- 
siderable measure of administrative supervision may exist. If 
the department head must buy supplies he may have to accept 
the advice and assistance of a city purchasing department. If 
land is to be condemned the assistance of the law department 
is in order. And if workers must be employed, the civil serv- 
ice commission may have a word or two to say. Nevertheless, 
the head of the street department would by no means become a 
mere automaton. He would still exercise considerable discre- 
tionary power. 

What is being suggested, then, is that Oklahoma should es- 
tablish a state-local relationship which might be called state 
legislative-administrative control of local finance.^ Under this 
plan the state legislature would by law determine the extent of 
the home-rule powers to be exercised by the local unit of gov- 
ernment, the grant of power being just as great as is consistent 
with the centralized state program. This decision made, the 
legislature would then proceed to authorize certain state ad- 
ministrative agencies to assist the municipalities, not in the 
determination of the content of their fiscal programs, but in 
the execution of these programs. 

But in creating state administrative agencies to serve in this 
advisory capacity we must not lose sight of the correct techni- 
cal distinction between legislation and administration. The 
practice of speaking of existing systems of state control as be- 
ing legislative or administrative in nature is somewhat un- 
fortunate. Strictly speaking, it would be better to use the 

3 See E. O. Stene, State Supervision of Local Finance in Minnesota (Min- 
neapolis: League of Minnesota Municipalities, 1930), p. 4. 
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phrase, state legislative control of local government, to indicate 
state control of local legislation or policy-determination, and 
administrative control to indicate state control of the adminis- 
trative phases of local government. Actually, of course, we 
use these terms in quite a different sense to signify control by 
the state legislature or by state administrative agencies. For 
instance, the Indiana and New Mexico systems, under which 
the state is permitted to go about as far in interfering with the 
legislative policies of municipalities as in any state, are known 
as administrative systems of control because of the important 
part played by certain state administrative agencies in exercis- 
ing this control. This use of terms involves a confusion of ideas 
and may result in a failure to grasp the significance of the dis- 
tinction between the legislative and administrative phases of 
the governmental process. Obviously an administrative agency 
should administer rather than determine policies. The latter, 
in a democratic state, is the function of the legislature, the 
people’s chosen representatives. Whereas, as is well known 
but often forgotten, the work of the administrator is techni- 
cal in character and requires the services of a trained expert 
who need not be and should not be chosen by the people. In 
using the phrase “administrative control” in recommending a 
scientific system for Oklahoma, the author wishes to make it 
clear that he has in mind control of the administrative phases 
of local government rather than indiscriminate control of 
either legislative or administrative phases by an administrative 
agency. 

But strict adherence to this distinction between legislative 
and administrative control does not make it necessary to de- 
prive a purely administrative agency of all discretionary power 
over local government. It must be permitted to exercise a con- 
siderable measure of discretion in advising municipalities as 
to the different methods whereby local policies may be en- 
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forced. But this discretion should not extend to the determi- 
nation of policy itself. Herein lies the great weakness of the 
Indiana and New Mexico plans. Administrative agencies in 
these states are vested with the authority not only to supervise 
the administrative phases of local government but to interfere 
with the actual determination of local policies.^ Municipalities 
in these states have a just cause for complaint when their pol- 
icies are vetoed by the state board of tax commissioners or tax 
commission. For it is this meddling with the legislative func- 
tion by administrative officials that destroys the democratic 
principle and leads to a form of dictatorship which may yet 
prove to be the American version of fascism. No less enthusi- 
astic an advocate of increasing the importance and power of 
the administrative branch of government than Professor Frank- 
furter wisely points out that “the expert should be on tap but 
not on top.”® 

It may well be asked just how such a system of state legisla- 
tive-administrative control should be established, and wherein 
the present Oklahoma system would have to be changed to 
bring it more closely into line with the proposed plan. In the 
first place, it should be pointed out that the existing Oklahoma 
system of state control does not involve such a flagrant disre- 
gard for the proper distinction between legislation and ad- 
ministration as is true in some states. This is not to say that 
there has been absolutely no interference with local legislative 
policies by state administrative agencies. The county excise 
board, particularly, has been guilty in this respect. But where 
the Oklahoma system has resulted in such interference, more 
often than not the trouble has been in the unauthorized and 

^ See Tharp, Control of Local Finance, pp. 42-4 and chap. iii. 

^New Yor}{ Times, September 30, 1934, Professor Frankfurter attributes 
the phrase to JE, the poet. 
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arbitrary exercise of power by just such an administrative 
agency as the excise board, rather thrn in the legal provisions 
of the system itself. 

Nevertheless, the Oklahoma system of control must be re- 
vised considerably if it is to conform with the proposed plan. 
One of the first suggestions that comes to mind is that the 
Oklahoma system should be simplified. The present adminis- 
trative agencies are too diverse and independent of one an- 
other to make it possible for them to provide the municipalities 
of the state with anything like complete and usable advice 
concerning policy-administration. Such agencies as the county 
equalization-excise boards, the State Board of Equalization, 
the tax commission, the tax court, the state examiner, and the 
state bond commissioner need to be drawn more closely to- 
gether and their work correlated and unified. Some of these 
agencies, such as the bond commissioner, have done well by 
themselves, but others have floundered hopelessly. Certainly, 
the seventy-seven excise boards and the tax court, in spite of 
the duplication in their work, have not succeeded in perform- 
ing the task expected of them: the exclusion of all unauthor- 
ized and illegal items and provisions from local budgetary pro- 
grams. Furthermore, there is little need for the checks and 
balances that exist in the Oklahoma system of control. The 
striking example of this evil at its worst is to be found in the 
control exercised by the state over the assessment of property. 
The use of four administrative agencies — the assessor, the 
county board of equalization, the tax commission, and the 
State Board of Equalization — to perform this work is certainly 
not necessary. 

Obviously, then, these existing agencies should be united 
in one state department of local finance with adequate power 
to supervise the financial practices of all local units in every 
respect in which it is deemed necessary for the state to exercise 
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administrative supervision over these luiits.*^ If it does nothing 
else, such a change ought to go a long way toward the correc- 
tion of one of the most serious defects in the present system 
of control: the failure to prescribe and enforce a complete 
yearly calendar of local financial procedure. The present fail- 
ure of Oklahoma municipalities to adjust their programs to 
any such calendar is due not so much to their own fault as to 
the fact that state control makes it impossible. When the State 
Board of Equalization does not certify final property valua- 
tions to the counties until long after the time to prepare local 
budgets and estimate revenue for the coming year, how can 
the municipality possibly begin its fiscal year in proper fashion 
by the preparation of a complete budgetary program? And 
when the state legislature delays tax payments by canceling 
penalties and interest on delinquent taxes, how can the munic- 
ipality remain on a cash basis and adhere to its budgetary pro- 
gram when its expected revenue is not forthcoming? In these 
respects, the Oklahoma system has actually done more harm 
than good to the cause of scientific local financial practice. But 
with the municipalities under control of one centralized ad- 
ministrative department there is no reason why a complete 
calendar of procedure could not be planned, and both state and 
local governments compelled to adhere to it rigidly. 

Such a department of local finance should be manned en- 
tirely by appointive experts. This agency is to be limited in 
the exercise of its supervisory powers to control over the ad- 
ministrative phases of local finance. As long as it has no power 
to control the determination of the fiscal policies of these local 
units there is no reason why its personnel should be elective. 
There is every reason why it should be appointive. If munici- 

® Sec Financed Relationships Between State Gopernments and Municipalities 
(Chicago: American Municipal Association, 1934). 
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palities are to receive the expert advice and assistance which 
it is planned to provide, it is certain that the voter will not be 
qualified to select the officials of such a department. In all 
probability it would be desirable to have this department 
headed by a commission similar to the present tax commis- 
sion, and appointed by the governor. The work of the depart- 
ment could then be divided among bureaus with one commis- 
sioner at the head of the bond bureau, performing the work of 
the present bond commissioner; one at the head of the property 
valuation department, performing the work of the State Board 
of Equalization; and another at the head of the local budget bu- 
reau, performing the work of the present excise boards and tax 
court. Still another commissioner could head a bureau of ac- 
counts and audits and perform the work of the present exam- 
iner. In fact, these commissioners in themselves would not 
need to vary greatly from the nature of the present bond 
commissioner, or examiner, except that they would be ap- 
pointive rather than elective. The important thing is that 
they would be members of the same commission. They would 
meet together and presumably see that the complete plan of 
state control was satisfactorily correlated and synchronized. 

It is perhaps somewhat surprising to encounter the sugges- 
tion that one commissioner and a bureau could perform all 
the work of review now performed by the seventy-seven ex- 
cise boards and the tax court. But it is obvious that one com- 
petent administrative bureau could establish many shortcuts 
and soon stamp out many shortcomings now common to local 
budgets. Furthermore, the work of the present excise boards 
is slow and difficult primarily because of the very lack of 
qualifications on the part of excise board members for the work 
they perform. And the tax court is overwhelmed with work 
primarily because it follows the procedure of a court rather 
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than of an administrative agency and awaits the pleasure of 
the plaintiff in the bringing of a tax protest^ 

Two or three issues pertaining to the specific organization 
of this system of control remain to be considered. In the first 
place, there is the question whether all state control should be 
automatic or a part of it depend upon private citizens taking 
the initiative. It has been seen that the supervisory power ex- 
ercised by the Oklahoma tax court can only be brought into 
play upon the initiative of local taxpayers. Likewise, the en- 
forcement of many state laws threatening local officials with 
removal from office or other punishment for failure to comply 
with certain legal requirements, is often dependent upon the 
taking of action by local citizens. These devices perhaps con- 
stitute a carry-over from the older days when state control was 
enforced almost entirely through the courts, which were avail- 
able to anyone who wanted to bring action. It would be much 
more logical to make present-day administrative control strict- 
ly official and automatic from beginning to end. To increase 
the power of an administrative agency in this fashion would 
not necessarily make its control more complete or arbitrary. 
If a local taxpayer can protest to the tax court because part of 
a local levy which he is being asked to pay is clearly illegal, 
is there any reason why the tax of another local unit, equally 
illegal, should be allowed to stand simply because no local tax- 
payer is aware of the illegality or is in a position to take action 
in the tax court ? While everything should be done to interest 
local citizens in the financial policies of their local governments, 
such as holding public budget hearings (even if only two or 
three people attend), there is no reason why the control of the 

^ See Brookings Report, p. 297, for a similar recommendation as to the 
consolidation of state administrative agencies of control. 
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administrative phases of local government should depend on 
action by local citizens. The state department of local finance 
should be given full authority to exercise all of its power in 
any instance in which a municipality appears to require su- 
pervision. 

Secondly, should the state agency be given power to compel 
municipalities to accept its advice on their administrative prac- 
tices or should the emphasis be placed upon persuading mu- 
nicipalities to accept the advice and assistance offered by the 
state department? There is much to be said in favor of the 
latter policy. It has been seen that the Oklahoma state exam- 
iner has succeeded in persuading practically all municipalities 
to use the budgetary forms which he prepares, simply because 
of the generally satisfactory nature of these forms and because 
it is to the advantage of the local unit to use them. Likewise, 
a recent study of the entire problem of state control of local 
finance by a group of experts has led to a series of conclusions 
in which much emphasis is given to the desirability of volun- 
tary cooperation between municipality and state.® Particularly, 
it is stated that we should avoid trying to impose a “financial 
eighteenth amendment” upon our local governments lest they 
resist this control, even though it be for their own good. 

On the other hand, much of the criticism which has been 
directed against coercive state control has perhaps been based 
on the fact that this control has pertained to local legislative 
policies as well as to administrative practices. There is much 
less cause for complaint against compulsory, even arbitrary, 
state control of the administrative phases of local government, 
than there is when this arbitrary control touches the free de- 
termination of local policies by the local government itself. If 
the state department of local finance has devised a system of 


8 Financial Relationships Between State Governments and Municipalities, 
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local accounting which is admittedly superior to the systems 
used by the municipalities, why not simply authorize the de- 
partment to compel municipalities to adopt this system. To 
require it to send out agents to the various municipalities in 
an effort to persuade them that they should adopt the system 
voluntarily might seem like a waste of time and money. But 
this is an administrative matter and the right of the munici- 
pality to determine its own fiscal policies would not be ser- 
iously allected through its being compelled to use a particular 
accounting system. 

Nevertheless, it must be admitted that even in the case of 
the administrative phases of local government it might be 
wiser to persuade the municipality to accept the advice of the 
state department of local finance rather than to compel it to do 
so. After all, it is human nature to resist advice which is com- 
pulsory, but to accept the very same advice when it appears 
that the acceptance is voluntary. Furthermore, just as the 
parent cannot protect the child from all of the hard knocks 
of life, so the municipality must have some opportunity to 
learn by the trial-and-error method. Good government cannot 
be established overnight by being superimposed from above. 
At least not in a democratic regime. Consequently, in so far 
as the state department of local finance may find it possible 
to help municipalities to help themselves, it would be foolish 
indeed to ignore such a technique in favor of more direct and 
arbitrary methods. However, the present state of local finan- 
cial practice being what it is in the more backward areas of 
Oklahoma, there can be little doubt but that the state agency 
of control must be given compulsory power to use where more 
friendly methods fail. 

Thirdly, should the state department of local finance func- 
tion as a single state agency, similar to the Indiana Board of 
Tax Commissioners and in the fashion which has already been 
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suggested, or should it function in decentralized fashion 
through local agencies resembling the present Oklahoma 
county excise boards? The single state agency of control op- 
erates under the serious handicap of being removed from the 
local scene and of being too overwhelmed with work to make 
a thorough study of conditions in the separate municipalities. 
The many local agencies of control are presumably in a better 
position to understand the varying problems of the separate 
municipalities, and can devote more time to the search for in- 
formation inasmuch as the ground which they must cover is 
more limited in extent. However, while a decentralized sys- 
tem of control has this advantage, it has a serious weakness in 
that it is difficult to provide properly qualified experts for the 
many positions to be filled. Certainly, the experience of Okla- 
homa with its county excise board indicates that the amateur 
rather than the expert is called upon to exercise control under 
such a system. Indiana has recently tried to solve this dilemma 
by a compromise. Local agencies of control have been created 
in each county to supplement the work of the board of tax 
commissioners. It is apparently the thought that these county 
boards can care for many local budgetary problems and relieve 
the state agency of much of its work, yet the latter agency will 
remain staffed by experts and retain final jurisdiction over lo- 
cal financial practices.^ It is too early yet to say whether this 
compromise will prove successful, but chances are against 
such a result, particularly when the makeup of these county 
boards is examined and it is realized that they hardly conform 
with the best theory of administrative personnel, since their 
ex officio members consist of the regularly elected local of- 
ficials. Oklahoma discarded such a county agency as unsatis- 
factory in 1931, when the membership of the county excise 


^ Tharp, op. cit., chap. iii. 
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board was changed to consist of three appointive officials 
rather than seven elective ones. 

Apparently there is no alternative but to make a clear-cut 
choice between the two systems of control, realizing that neith- 
er is entirely satisfactory. A preference for the single central- 
ized state agency is probably the safer selection, in direct pro- 
portion as it is more important that control be placed in the 
hands of technical experts than men familiar with the needs 
of specific local communities. Furthermore, the centralized 
agency need not prove as unsatisfactory in lacking an apprecia- 
tion of the different problems of the separate municipalities as 
is sometimes claimed. If the state department of local finance 
is granted a sufficiently large appropriation and provided with 
a sufficient number of workers there is no real reason why it 
should not find it possible to do a fair job of giving every 
municipality the individual consideration which it should re- 
ceive. And the centralized nature of the system need not pre- 
vent the department from sending its agents out into the field 
whenever necessary and thereby easily obtaining all of the in- 
formation it needs by way of “local color.” The Oklahoma 
Tax Commission has used this method in the assessment of 
public utility property and in the control which it exercises 
over the county assessment officials, with considerable success. 

But it will be pointed out that this picture of a state depart- 
ment of local finance with power to supervise the purely ad- 
ministrative phases of local financial procedure is idealistic and 
ignores certain realistic considerations. For instance, it will be 
said that the failure of Oklahoma to accomplish anything by 
way of simplifying its system of local government and consoli- 
dating some of its seventy-seven counties, with its five hun- 
dred cities and towns and five thousand school districts, stands 
squarely in the way of any such plan. With justice it may be 
asked how the legislature can make a scientific decision as to 
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the home-rule power to be granted to communities, and the 
share of state revenue which should be assigned to them, when 
it is faced with this helter-skelter system of local government. 
And how could a department of local finance cope with the 
idiosyncrasies of some six thousand units. The answer is, of 
course, that any sound system of state control of local finance 
must be predicated upon a sound, logical system of local gov- 
ernment. Until Oklahoma takes steps to reduce the number 
of its school districts to about 1 per cent of the present total, 
to consolidate counties and permit the union or separation of 
counties and cities in urban communities, no system of state 
control, whatever its nature, will be entirely satisfactory. In 
fact, rather than constituting an attack upon the proposed plan 
of state control, these questions illustrate its feasibility. For 
since any plan of state control cannot be entirely successful un- 
til local government is reorganized, such a reorganization is 
necessary in any case. This being so, the criticism that a state 
department of local finance could not possibly supervise so 
many thousands of local units will have been largely answered 
through the reduction in the number of these districts that will 
come with the reorganization of local government. 

It is true that we have based our final conclusions upon the 
premise that the right of local self-government must be re- 
tained if democracy is to continue to exist. But there is no 
good reason why Oklahoma must have seventy-seven counties 
or five thousand school districts if this element of democracy 
is to be preserved. Twenty-five counties and coterminous 
school districts would still qualify as local governments. By all 
means, then, let us take steps to simplify local government in 
Oklahoma and greatly reduce the number of existing units. 

Secondly, it may be pointed out that Oklahoma’s failure to 
solve its tax problem stands in the way of the success of the 
proposed system of state control. It is, unfortunately, only too 
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true that Oklahoma has never in calm, scientific fashion ex- 
amined all of its tax sources, evaluating each as to the maxi- 
mum revenue it will produce and its equitable qualities from 
the point of view of the taxpayer. Until this is done, Okla- 
homa cannot estimate its potential total public revenue, and 
consequently cannot prepare any real governmental plan, let 
alone determine the measure of home-rule which can be 
granted to municipalities. As was pointed out in the introduc- 
tory chapter, Oklahoma’s great population and relative lack of 
wealth, particularly if its oil reserves should be depleted, make 
the immediate contemplation of this tax problem doubly ne- 
cessary. Of course, it must be admitted that Oklahoma has 
given some attention to this matter in recent years, restricting 
property taxation, making greater use of the income and sales 
taxes and experimenting a bit with the state-administered, lo- 
cally-shared tax. But this is only a beginning and a great deal 
remains to be done before Oklahoma governments, state and 
local, will have anything like a well-ordered, correlated, and 
comprehensive tax system. And it must be admitted, here 
again, that the adoption of a satisfactory system of state con- 
trol of local finance must follow, not precede, a solution of the 
tax problem. 

The conclusion is thus unescapable that this problem of state 
control of local finance in Oklahoma is but a part of a much 
broader problem, the problem of Oklahoma government it- 
self, and that the solution of this particular phase of the broad- 
er problem is dependent upon the simultaneous solution of 
many other phases of the same problem. They are all closely 
tied together. Nevertheless, each phase presents its own troub- 
lesome questions for study and solution, and from the techni- 
cal point of view they may well be separated from one another 
and considered individually in intensive fashion, as long as 
their ultimate inter-relationship is kept in sight. Thus the 
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findings of this study are presented as throwing some light on 
the questions peculiar to the problem of state control of local 
finance, in the hope that when general progress in the refor- 
mation of Oklahoma government is forthcoming, as inevitably 
it will be, something will be known about the nature of this 
specific problem. The author harbors no hope nor expectation 
that the problem considered in this study can or will be solved 
in Oklahoma as an isolated matter, as simply as one would add 
two and two to make four. Instead, the real task is to add two 
many-digited numbers, of which this simple addition is but a 
small part, albeit a necessary one. 
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